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In the Court of Appeals of the District of Columbia 


No. 2021. 

United States of America ex Relatione Alsop Process Company, 

Appellant, 

vs. 

James Wilson, Secretary of Agriculture. 


a Supreme Court of the District of Columbia. 

At Law. 51348. 

United States of America ex Relatione Alsop Process Company 

vs. 

James Wilson, Secretary of Agriculture, Respondent. 

> Mandamus. , 

United States of America, 

District of Columbia, ss:' 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Petition. 

Filed January 25, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. 51348. 

United States of America ex Relatione Alsop Process Company 

vs. 

James Wilson, Secretary of Agriculture, Respondent. 

Mandamus. 

To the Honorable the Judges of the Supreme Court of the District 
of Columbia: 

The undersigned petitioner respectfully represents that it is, and 
at all times mentioned herein has been a corporation duly organized 
and existing under and by virtue of the laws of the State of Mis¬ 
souri, and that as such is a resident of the State of Missouri, and is 
engaged in the manufacture of flour bleaching machinery, and the 
sale of the same throughout the United States of America, its terri¬ 
tories and possessions, and as such is engaged in interstate business. 
Your petitioner further represents and informs the Court that for 
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several years last past it lias been, and now is, engaged in the manu¬ 
facture and sale of machinery for practicing what is known as the 
Alsop Process for bleaching flour and that said machinery has been 
placed upon the market in the State of Missouri and elsewhere in 
the United States, and in the territories thereof, and in the District 
of Columbia, and has been sold to and universally employed by 
millers throughout the United States, its territories and possessions, 
as aforesaid, for bleaching flour. 

Your petitioner further informs the Court that the respondent, 
James Wilson, is now, and at all times herein mentioned has been, 
the duly appointed, commissioned, qualified and acting Secretary of 
Agriculture of the United States. 

Your petitioner informs the Court that said Alsop Process is for 
bleaching flour by the use of peroxide of nitrogen, and is protected 
as to the apparatus, method and process employed by Letters Patent 
of the United States of America (copies of which are annexed and 
marked Exhibits A, B, C, D), granting the exclusive right to 

2 make, use and sell such apparatus and process for 17 years, 
and your petitioner is the owner of said patents by contract 

(Exhibit E) and assignments recorded May 28, 1903, Oct. 24, 
1903, Jan. 12, 1906,° in the records of Transfers in the Patent Office. 

Your petitioner further informs the Court that it has been to great 
expense in advertising said process, in introducing the same to the 
trade, and prosecuting infringers. 

Your petitioner further informs the Court that said Alsop Process 
has been almost universally adopted by the merchant flour mills 
throughout the United States, is regarded by the millers generally 
as a valuable adjunct to their milling apparatus, and that your peti¬ 
tioner has derived very considerable profit from the sale of said 
process, as aforesaid. 

Your petitioner further informs the Court that said Alsop process 
as employed by the millers of the United States in the bleaching of 
flour manufactured by them is a harmless process, being accom¬ 
plished by the passage of pure air through a flaming discharge of 
electricity and the application of the resultant gaseous medium to 
the freshly milled flour as the latter passes through an agitator (see 
Ex. B), and that the time required for such application is from 
seven to ten seconds; that said process as so employed results in giv¬ 
ing flour a whiter tint and renders it more acceptable to the markets 
of this and other countries, and to the consuming public generally. 

That the flour thus treated has no substance mixed and packed 
with it so as to reduce or lower or injuriously affect its quality or 
strength; that no valuable constituent of the flour has thereby 

3 been wholly or in part abstracted; that the flour thus treated 
has not been mixed, colored, powdered, coated, or stained in 

a manner whereby damage or inferiority is concealed; that the flour 
thus treated does not contain any poisonous or other added deleterious 
ingredient which may render such flour injurious to health; that 
flour thus treated does not consist in whole or in part of a filthy, de¬ 
composed, or putrid animal or vegetable substance, or any portion of 
an animal unfit for food, whether manufactured or not, and that it 
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is not the product of a diseased animal, or one that has died otherwise 
than by slaughter. 

Your petitioner further states that under and by virtue of what is 
known as the Food and Drugs Act enacted by Congress on June 30, 
1906, for preventing the manufacture and sale or transportation of 
adulterated or misbranded, poisonous or deleterious foods, drugs, 
medicines, and liquors, and for regulating traffic therein, the said 
respondent, as Secretary of Agriculture, aforesaid, together with the 
Secretary of the Treasury and the Secretary of Commerce and Labor, 
as required by said law, did make certain alleged uniform rules and 
regulations for carrying out the provisions of said act, including the 
collection and examination of specimens of food and drugs manu¬ 
factured or offered for sale in the District of Columbia, or any ter¬ 
ritory of the United States, or which shall be offered for sale in un¬ 
broken packages in any State other than that in which they shall 
have been respectively manufactured or produced, or which shall 
be received from any foreign country, or intended for shipment to 
any foreign country, or which may be submitted for examination by 
the chief health, food, or drug officer of any State, Terri- 

4 tory or the District of Columbia, or at any domestic or foreign 
port through which such product is offered for interstate com¬ 
merce, or for export or import, between the United States and any 
foreign port or country; that said rules so made, as aforesaid, were 
promulgated by said Secretaries on the 17th day of October, 1906, 
and a copy of which, together -with all amendments since made 
thereto, is hereto attached and made a part hereof. 

Your petitioner further complains and informs the Court that 
prior to November 18th, 1908, the respondent, James Wilson, as 
Secretary of Agriculture inserted, or caused to be inserted, in certain 
milling journals and other periodicals throughout the country a 
notice to the effect that a hearing would be held on the subject of 
Bleached Flour at the Department of Agriculture, Washington, 
D. C., on November 18th, 1908; that at said time and place your 
petitioner, by a duly authorized officer, and by an attorney, and 
many millers from various parts of the country, appeared; that 
said hearing was held before the said James Wilson, Secretary of 
Agriculture, and the Board of Food and Drug Inspection, and con¬ 
tinued through five days; that testimony for and against the process 
was introduced at. said hearing; that the attorney for your petitioner 
conducted the case of the millers favoring the bleaching process, and 
that your petitioner’s manager, John E. Mitchell, of St. Louis, Mis^ 
souri, gave extended testimony at said hearing; that said hearing 
was public and the proceedings thereof w r ere transcribed by a stenog¬ 
rapher and made accessible to the public generally. 

Your petitioner further complains and represents, on information 
and belief, that said hearing w r as without color or authority of 
law. 

5 Your petitioner further complains and represents that sub¬ 
sequent to said hearing, to wit, on the 10th day of December, 

1908, the respondent, James Wilson, as Secretary of Agriculture, as 
aforesaid, unlawfully, arbitrarily, and oppressively, and without color 
or right of law, issued a certain writing or bulletin purporting to 
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be a decision by him made as Secretary of Agriculture, as aforesaid, 
relative to bleached flour, which said decision or finding of the said 
Secretary of Agriculture is alleged by him to be based in part on the 
testimony introduced at the public hearing aforesaid, and considered 
by him; that said decision or finding is known as Food Inspection 
Decision 100, and is in words and figures as follows: 


F. I. D. 100. Issued December 10, 1908. 

United States Department of Agriculture, 

Office of the Secretary, 

Board of Food and Drug Inspection. 

Food Inspection Decision 100. 

Bleached Flour. 

Flour bleached with nitrogen peroxid, as affected by the Food and 
Drugs Act of June 30, 19067 has been made the subject of a careful 
investigation extending over several months. 

A public hearing on this subject was held by the Secretary of Ag¬ 
riculture and the Board of Food and Drug Inspection, beginning 
November 18, 1908, and continuing five days. At this hearing those 
who favored the bleaching process and those who opposed it were 
given equal opportunities to be heard. 

It is my opinion, based upon all the testimony given at the hear¬ 
ing, upon the reports of those who have investigated the sub- 
6 ject, upon the literature, and upon the unanimous opinion 
of the Board of Food and Drag Inspection, that flour bleached 
by nitrogen peroxid is an adulterated product under the Food and 
Drugs Act of June 30, 1906; that the character of the adulteration 
is such that no statement upon the label will bring bleached flour 
within the law; and that such flour can not legally be made or sold 
in the District of Columbia or in the Territories; or be transported 
or sold in interstate commerce; or be transported or sold in foreign 
commerce except under that portion of Section 2 of the law which 
reads: 

* * * Provided that no article shall be deemed misbranded 

or adulterated within the provisions of this act when intended for 
export to any foreign country and prepared or packed according 
to the specifications or directions of the foreign purchaser, when no 
substance is used in the preparation or packing thereof in conflict 
with the laws of the foreign country to which said article is intended 
to be shipped; * * * 

In view of the extent of the bleaching process and of the immense 
quantity of bleached flour now on hand or in process of manufacture,, 
no prosecutions will be recommended by this Department for manu¬ 
facture and sale thereof in the District of Columbia or the Territories 
or for transportation or sale in interstate or foreign commerce for 
a period of six months from the date hereof. 

JAMES WILSON, 

Secretary of Agriculture. 

Washington, D. C., December 9, 1908. 
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Your petitioner further inforr. s and complains to the Court that 
said bulletin and pretended decision, issued and circulated by the 
said respondent as Secretary of Agriculture, aforesaid, is unauthorized 
by said Act of Congress known as Food and Drugs Act, June 30, 
1906, or by any other a.ct of Congress, and that the promulga- 

7 tion and circulation of said decision has worked irreparable 
harm and injury to your petitioner and has, in effect, de¬ 
prived your petitioner of its property without due process of law, 
in that since the issuance and promulgation of said unlawful decision 
aforesaid by the respondent herein, and by reason thereof your peti¬ 
tioner has been unable to sell its patented process and apparatus 
aforesaid, the prospective purchasers of said patented process and 
apparatus aforesaid, refusing to buy and install the same for fear 
that they or their customers will, upon the recommendation of the 
Secretary of Agriculture, be prosecuted for manufacturing or selling 
an adulterated food product in violation of the provisions of said 
Food and Drugs Act, June 30, 1908; all of which is to the great 
detriment and injury of your petitioner. 

Your petitioner further represents and complains to the Court 
that the said finding or decision of the said James Wilson, Secretary 
of Agriculture, as aforesaid, was unlawfully, arbitrarily, and op¬ 
pressively made, without regard to the terms, provisions and re¬ 
quirements of the Food and Drugs Act, June 30, 1906, and of the 
rules and regulations thereunder, so formulated and adopted by the 
three Secretaries aforesaid. 

Your petitioner further represents and complains that the said 
James Wilson, respondent herein, as Secretary of Agriculture afore¬ 
said, intended by the publication of said Food Inspection Decision 
100, to include and publicly condemn, and he did thereby include 
and publicly condemn, flour manufactured and sold in interstate 
commerce which had been treated by the process aforesaid, of your 
petitioner, and that such public condemnation of flour 

8 bleached by your petitioner’s process, and the promulgation 
of said alleged decision holding that flour so bleached as 

aforesaid is an adulterated product under the Food and Drugs Act 
of June 30, 1906; and that such flour cannot legally be made or 
sold in the District of Columbia, or in the territories; or be trans¬ 
ported or sold in interstate commerce, or be transported or sold in 
foreign commerce except under the proviso of Section 2 of the law, 
was an unjust, unauthorized, arbitrary, oppressive, and unlawful 
exercise of authority, and that all such acts and things, aforesaid, 
were done without color or right of law and in disregard of the plain 
provisions of the said Food and Drugs Act, June 30, 1906, and of 
the rules and regulations thereunder formulated and adopted by the 
three Secretaries aforesaid. 

And your petitioner further represents and informs the Court 
that unless the prayer of this writ be granted and the respondent 
herein be required to delete, nullify and render void his said unlaw¬ 
ful finding or decision, aforesaid, and be compelled to proceed as 
respects the subject-matter hereof in strict conformity with the pro¬ 
visions of the said Food and Drugs Act, June 30, 1906, and of the 
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rules and regulations thereunder, a 1 opted and promulgated by the 
three Secretaries, aforesaid, your petitioner is without remedy. 

Wherefore, your petitioner (respectfully prays this Honorable 
Court to issue its writ of mandamus in favor of your petitioner to 
be directed against the said James Wilson, as Secretary of Agricul¬ 
ture, as aforesaid, commanding him to withhold the recommenda¬ 
tion of prosecutions against manufacturers of and dealers in flour 
bleached by the said Alsop process owned and controlled by 
9 your petitioner, whether such flour he manufactured or sold, 
or offered for sale, in the District of Columbia, or the 
territories of the United States, or be offered for sale or trans¬ 
portation in interstate or foreign commerce, and that said finding 
or decision, so made as aforesaid, by the said James Wilson, as Secre¬ 
tary of Agriculture, be revoked, and that he be commanded to can¬ 
cel and annul the same, and not to deliver or circulate additional 
copies thereof, and that the said order so made by the said James 
Wilson, as Secretary of Agriculture, as aforesaid, be for naught held; 
and that the said James Wilson, Secretary of Agriculture, he com¬ 
manded hv this Honorable Court- to proceed relative to the subject- 
matter hereof in strict conformity with the provisions of the Pood 
and Drugs Act, June 30, 1906, and of the rules and regulations 
thereunder promulgated and adopted, as aforesaid. 

ALSOP PROCESS COMPANY, 

By BRUCE S. ELLIOTT, Attorney. 

GEO. W. REA, 

Solicitor for Complainant, 

McGill Bldg.. Washington, D. C. 

BRUCE S. ELLIOTT, 

SAM B. JEFFRIES, 

Of Counsel. 

City of St. Louis, 

State of Missouri, ss: 

A. R. Byrd, Jr., being first duly sworn, deposes and states that he 
is the A. R, Byrd, Jr., who signed the foregoing petition for manda- 
mus as secretary of the Alsop Process Company; that he is secretary 
of said company; that he has read the foregoing petition for manda¬ 
mus and that the same is true of his own knowledge, except as to 
such facts as are therein stated on information and belief, and as 
to these he believes it to be true. 

A. R. BYRD, Jr. 

Subscribed and sworn to before me this 21st day of January, 1909. 

ADOLPH ABBEY, 

Notary Public. 


My commission expires Jan. 20, 1912. 
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Issued May 23,1908. 

United States Department of Agriculture, 7 

OFFICE OF THE SECRETARY—Circular No. 21, Revised. 

(Including Regulations 3,17,19, and 34 as amended by F. I. D. 79, 84, and 93, issued October 16,1907, 
' February 10,1908, and May 23,1908, respectively.) 


RULES AND REGULATIONS FOR THE ENFORCEMENT OF 

THE FOOD AND DRUGS ACT. 


INTRODUCTION. 

Under date of October 17, 1906, forty rules and regulations for the enforcement of 
the Food and Drugs Act, June 30, 1906, were adopted. Since that date four regu¬ 
lations, Nos. 3, 17, 19, and 34, have been amended, the first named by F. I. D. 79, 
“Collection of Samples,” approved by Secretary Wilson of the Department of Agri¬ 
culture, Secretary Cortelyou of the Treasury, and Secretary Straus of Commerce 
and Labor, and the other three by F. I. D. 84, “ Label” and “ Character of Name,” 
and F. I* D. 93, “ Denaturing,” over the same signatures. 

Regulation 2, Original Unbroken Packages, has been further interpreted by F. I. D. 
86, and Regulation 9, Form of Guaranty, by F. I. D. 83, the latter an opinion ren¬ 
dered by the Attorney-General on the issue of a guaranty based upon a guaranty. 

In accordance with Regulation 15, Wholesomeness of Colors in Preservatives; 
F. I. D. 76, on Dyes, Chemicals, and Preservatives in Foods; and F. I. D. 89, Relat¬ 
ing to the Use in Foods of Benzoate of Soda and Sulphur Dioxid, have been issued 
over the signatures of the three Secretaries, constituting tentative decisions on these 
points pending the completion of investigations and the issuance of final regulations 
governing the use of these substances. 

With the exception of these amendments and amplifications the regulations as 
originally issued remain unchanged, and no additional rules have been adopted, the 
revision issued under this date merely incorporating the changes enumerated. 

James Wilson, 
Secretary of Agriculture. 

Washington, D. C., May 14 , 1908. 


LETTER OF TRANSMITTAL. 

Washington, D. C., October 16, 1906. 

The Secretaries of the Treasury , of Agriculture, and of Commerce and Labor. 

Sirs: The Commission appointed to represent your several Departments in the 
formulation of uniform rules and regulations for the enforcement of the food and 
drugs act, approved June 30, 1906, has reached a unanimous agreement and respect¬ 
fully submits the results of its deliberations and recommends their adoption. 

Very respectfully, H w . WlLEY . 

James L. Gerry. 

S. N. D. North. 


RULES AND REGULATIONS. 

GENERAL. 

Regulation 1. Short Title of the Act. 

The act, “For preventing the manufacture, sale, or transportation 
of adulterated or misbranded or poisonous or deleterious foods, drugs, 
medicines, and liquors, and for regulating traffic therein, and for other 
purposes,” approved June 30,1906, shall be known and referred to as 
‘The Food and Drugs Act, June 30, 1906,” 
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Regulation 2. Original Unbroken Package. % 

[See also F. I. D. 86 for interpretation of this regulation.] 

(Section 2.) 

The term 44 original unbroken package” as used in this act is the 
original package, carton, case, can, box, barrel, bottle, phial, or other 
receptacle put up by the manufacturer, to which the label is attached, 
or which may be suitable for the attachment of a label, making one 
complete package of the food or drug article. The original package 
contemplated includes both the wholesale and the retail package. 

Regulation 3. Collection of Samples. 

[As amended by F. I. D. 79, October 8,1907, to take effect November 1,1907.] 

(Section 4.) 

Samples of unbroken packages shall be collected only by authorized 
agents of the Department of Agriculture, or by the health, food, or 
drug officer of any State, Territory, or the District of Columbia, when 
commissioned by the Secretary of Agriculture for this purpose. 

Samples may be purchased in the open market, and, if in bulk, the 
marks, brands, or tags upon the package, carton, container, wrapper, 
or accompanying printed or written matter shall be noted. The col¬ 
lector shall also note the names of the vendor and agent through whom 
the sale was actually made, together with the date of the purchase. 
The collectors shall purchase representative samples. 

A sample taken from bulk goods shall be divided into three parts, 
and each shall be labeled with the identifying marks. 

If a package be less than 4 pounds, or in volume less than 2 quarts, 
three packages shall be purchased, when practicable, and the marks 
and tags upon each noted as above. When three samples are pur¬ 
chased, one sample shall be delivered to the Bureau of Chemistry or 
to such chemist or examiner as may be designated by the Secretary 
of Agriculture; the second and third samples shall be held under seal 
by the Secretary of Agriculture, who, upon request, shall deliver one 
of such samples to the party from whom purchased or to the party 
guaranteeing such merchandise. 

When it is impracticable to collect three samples, or to divide the 
sample or samples, the order of delivery outlined above shall obtain, 
and in case there is a second sample the Secretary of Agriculture may, 
at his discretion, deliver such sample to parties interested. 

All samples shall be sealed by the collector with a seal provided for 
the purpose. 

Regulation 4. Methods of Analysis 

(Section 4.) 

Unless otherwise directed by the Secretary of Agriculture, the 
methods of analysis employed shall be those prescribed b} r the Asso¬ 
ciation of Official Agricultural Chemists and the United States 
Pharmacopoeia. 




Regulation 5. Hearings. 

(Section 4.) 

(a) When the examination or analysis shows that the provisions of 
the food and drugs act, June 30, 1906, have been violated, notice of 
that fact, together with a copy of the findings, shall be furnished to 
the party or parties from whom the sample was obtained or who exe¬ 
cuted the guaranty as provided in the food and drugs act, June 30, 
1906, and a date shall be fixed at which such party or parties may be 
heard before the Secretary of Agriculture, or such other official con¬ 
nected with the food and drug inspection service as may be commis¬ 
sioned by him for that purpose. The hearings shall be had at a place, 
to be designated by the Secretary of Agriculture, most convenient for 
all parties concerned. These hearings shall be private and confined to 
questions of fact. The parties interested therein may appear in person 
or by attorney and may propound proper interrogatories and submit oral 
or written evidence to show any fault or error in the findings of the analyst 
or examiner. The Secretary of Agriculture may order a reexamination 
of the sample or have new samples drawn for further examination. 

(b) If the examination or analysis be found correct the Secretary of 
Agriculture shall give notice to the United States district attorney as 
prescribed. 

(c) Any health, food, or drug officer or agent of any State, Terri¬ 
tory, or the District of Columbia who shall obtain satisfactory evidence 
of any violation of the food and drugs act, June 30, 1906, as provided 
in section 5 thereof, shall first submit the same to the Secretary of 
Agriculture, in order that the latter may cause notice to be given to 
the guarantor or to the party from whom the sample was obtained. 

Regulation 6. Publication. 

(Section 4.) 

(a) When a judgment of the court shall have been rendered there 
may be a publication of the findings of the examiner or analyst, 
together with the findings of the court. 

(b) This publication may be made in the form of circulars, notices, 
or bulletins, as the Secretary of Agriculture may direct, not less than 
thirty days after judgment. 

(c) If an appeal be taken from the judgment of the court before 
such publication, notice of the appeal shall accompany the publication. 

Regulation 7. Standards for Drugs. 

(Section 7.) 

(a) A drug bearing a name recognized in the U nited States Pharma- * 
copoeia or National Formulary, without any further statement respect¬ 
ing its character, shall be required to conform in strength, quality, and 
purity to the standards prescribed or indicated for a drug of the same 
name recognized in the United States Pharmacopoeia or National 
Formulary, official at the time. 



if) A drug bearing a name recognized in the United States Pharma¬ 
copoeia or National Formulary, and branded to show a different stand¬ 
ard of strength, quality, or purity, shall not be regarded as adulterated 
if it conforms to its declared standard. 

Regulation 8. Formulas—Proprietary Foods. 

(Section 8, last paragraph.) 

(a) Manufacturers of proprietary foods are only required to state 
upon the label the names and percentages of the materials used, in so 
far as the Secretary of Agriculture may find this to be necessary to 
secure freedom from adulteration and misbranding. 

(7>) The factories in which proprietary foods are made shall be open 
at all reasonable times to the inspection provided for in Regulation 16. 

Regulation 9. Form of Guaranty. 

[See also F. I. D, 83 for opinion of the Attorney-Gen eral on the issue of a guaranty based upon a 

former guaranty.] 

(Section 9.) 

(a) No dealer in food or drug products will be liable to prosecution 
if he can establish that the goods were sold under a guaranty by the 
wholesaler, manufacturer, jobber, dealer, or other party residing in 
the United States from whom purchased. 

- if) A general guaranty may be filed with the Secretary of Agricul¬ 
ture by the manufacturer or dealer and be given a serial number, 
which number shall appear on each and every package of goods sold 
under such guaranty with the words u Guaranteed under the food 
and drugs act, June 30, 1906.” 

(c) The following form of guaranty is suggested: 

I (we) the undersigned do hereby guarantee that the articles ’of foods or drugs 
manufactured, packed, distributed, or sold by me (us) [specifying the same as fully 
as possible] are not adulterated or misbranded within the meaning of the food and 
drugs act, June 30, 1906. 

(Signed in ink.) 

[Name and place of business of wholesaler, dealer, manufacturer, jobber, or other party.] 

(d) If the guaranty be not filed with the Secretary of Agriculture 
as above, it should identify and be attached to the bill of sale, invoice, 
bill of lading, or other schedule giving the names and quantities of 

the articles sold. 

ADULTERATION. 

Regulation 10. Confectionery. 

(Section 7.) 

(a) Mineral substances of all kinds (except as provided in Regulation 
15) are specifically forbidden in confectionery whether they be poi¬ 
sonous or not. 

if) Only harmless colors or flavors shall be added to confectionery. 

(c) The term “narcotic drugs” includes all the drugs mentioned in 
section 8, food and drugs act, June 30, 1906, relating to foods, their 
derivatives and preparations, and all other drugs of a narcotic nature. 







Regulation 11. Substances Mixed and Packed with Foods. 

(Section 7, under “Foods.”) 

No substance may be mixed or packed with a food product which 
will reduce or lower its quality or strength. Not excluded under this 
provision are substances properly used in the preparation of food 
products for clarification or refining, and eliminated in the further 
process of manufacture. 

Regulation 12. Coloring, Powdering, Coating, and Staining. 

(Section 7, under “Foods.”) 

(a) Only harmless colors may be used in food products. 

(b) The reduction of a substance to a powder to conceal inferiority 
in character is prohibited. 

.( c ) The term 6 ‘powdered” means the application of any powdered 
substance to the exterior portion of articles of food, or the reduction 
of a substance to a powder. 

(d) The term “coated” means the application of any substance to 
the exterior portion of a food product. 

(e) The term “stain” includes any change produced by the addition 
of any substance to the exterior portion of foods which in any way 
alters their natural tint. 

Regulation 13. Natural Poisonous or Deleterious Ingredients. 

(Section 7, paragraph 5, under “Foods.”) 

Any food product which contains naturally a poisonous or deleteri¬ 
ous ingredient does not come within the provisions of the food and 
drugs act, June 30, 1906, except when the presence of such ingredient 
is due to filth, putrescence, or decomposition. 

Regulation 14. External Application of Preservatives. 

(Section 7, paragraph 5, under “Foods,” proviso.) 

(a) Poisonous or deleterious preservatives shall only be applied 
externally, and they and the food products shall be of a character 
which shall not permit the permeation of any of the preservative to 
the interior, or any portion of the interior, of the product. 

(b) When these products are ready for consumption, if any portion 
of the added preservative shall have penetrated the food product, 
then the proviso of section 7, paragraph 5, under “ Foods,” shall not 
obtain, and such food products shall then be subject to the regulations 
for food products in general. 

(c) The preservative applied must be of such a character that, until 
removed, the food products are inedible. 

Regulation 15. Wholesomeness of Colors and Preservatives. 

[See also F. I. D. 76 and 89 for rulings under this head pending complete investigations and final 

decision.] 

(Section 7, paragraph 5, under “ Foods.”) 

(a) Respecting the wholesomeness of colors, preservatives, and other 
substances which are added to foods, the Secretary of Agriculture shall 



determine from chemical or other examination, under the authority of 
the agricultural appropriation act, Public 382, approved June 30,1906, 
the names of those substances which are permitted or inhibited in food 
products; and such findings, when approved by the Secretary of the 
Treasury and the Secretary of Commerce and Labor, shall become a 
part of these regulations. 

(i) The Secretary of Agriculture shall determine from time to time, 
in accordance with the authority conferred by the agricultural appro¬ 
priation act. Public 382, approved June 30, 1906, the principles which 
shall guide the use of colors, preservatives, and other substances added 
to foods; and when concurred in by the Secretary of the Treasury and 
the Secretary of Commerce and Labor, the principles so established 
shall become a part of these regulations. 

Regulation 16. Character of the Raw Materials. 

(Ssction 7, paragraph 1, under “Drugs;” paragraph 6, under “Foods.”) 

(a) The Secretary of Agriculture, when he deems it necessary, shall 
examine the raw materials used in the manufacture of food and drug 
products, and determine whether any filthy, decomposed, or putrid 
substance is used in their preparation. 

Q>) The Secretary of Agriculture shall make such inspections as 
often as he may deem necessary. 

MISBRANDIN' G. 

Regulation 17. Label. 

[As amended by F. I. D. 84, January 31, 1908, taking effect February 10,1908.] 

(Section 8.) 

(a) The term “ label ” applies to any printed, pictorial, or other mat¬ 
ter upon or attached to any package of a food or drug product, or any 
container thereof subject to the provisions of this act. 

(b) The principal label shall consist, first, of all information which 
the food and drugs act, June 30, 1906, specifically requires, to wit, the 
name of the place of manufacture in the case of food compounds or 
mixtures sold under a distinctive name; statements which show that 
the articles are compounds, mixtures, or blends; the words ‘ 4 com¬ 
pound,” “mixture,” or “blend,” and words designating substances or 
their derivatives and proportions required to be named in the case of 
foods tmd drugs. All this information shall appear upon the principal 
label, and should have no intervening descriptive or explanatory read¬ 
ing matter. Second, if the name of the manufacturer and place of 
manufacture are given, they should also appear upon the principal 
label. Third, preferably upon the principal label, in conjunction with 
the name of the substance, such phrases as “artificially colored,” 
“colored with sulphate of copper,” or any other such descriptive phrases 
necessary to be announced should be conspicuously displayed. Fourth, 
elsewhere upon the principal label other matter may appear in the dis- 





cretion of the manufacturer. If the contents are stated in terms of 
weight or measure, such statement should appear upon the principal 
label and must be couched in plain terms, as required by Regulation 29. 

(c) If the principal label is in a foreign language, all information 
required by law and such other information as indicated above in (5) 
shall appear upon it in English. Besides the principal label in the 
language of the country of production, there may be also one or more 
other labels, if desired, in other languages, but none of them more 
prominent than the principal label, and these other labels must bear the 
information required by law, but not necessarily in English. The size 
of the type used to declare the information required by the act shall 
not be smaller than 8-point (brevier) capitals: Provided , That in case 
the size of the package will not permit the use of 8-point type, the size 
of the type may be reduced proportionately. 

(d) Descriptive matter upon the label shall be free from any state¬ 
ment, design, or device regarding the article or the ingredients or sub¬ 
stances contained therein, or quality thereof, or place of origin, which 
is false or misleading in any particular. The term “design” or 
“device” applies to pictorial matter of every description, and to abbre¬ 
viations, characters, or signs for weights, measures, or names of 
substances. 

(e) An article containing more than one food product or active 
medicinal agent is misbranded if named after a single constituent. 

In the case of drugs the nomenclature employed by the United States 
Pharmacopoeia and the National Formulary shall obtain. 

( f ) The use of any false or misleading statement, design, or device 
appearing on any part of the label shall not be justified by any state¬ 
ment given as the opinion of an expert or other person, nor by any 
descriptive matter explaining the use of the false or misleading state¬ 
ment given as the opinion of an expert or other person, nor by any 
descriptive matter explaining the use of the false or misleading state¬ 
ment, design, or device. 

Regulation 18. Name and Address of Manufacturer. 

(Section 8.) 

(a) The name of the manufacturer or producer, or the place where 
manufactured, except in case of mixtures and compounds having a 
distinctive name, need not be given upon the label, but if given, must 

be the true name and the true place. The words “packed for-,” 

“distributed by-,” or some equivalent phrase, shall be added to 

the label in case the name which appears upon the label is not that of 
the actual manufacturer or producer, or the name of the place not the 
actual place of manufacture or production. 

(b) When a person, firm, or corporation actually manufactures or 
produces an article of food or drug in two or more places, the actual 
place of manufacture or production of each particular package need 



not be stated on the label except when in the opinion of the Secretary 
of Agriculture the mention of any such place, to the exclusion of the 
others, misleads the public. 

Regulation 19. Character of Name. 

(As amended by F. I. D. 84, January 31,1908, taking effect February 10,1908.) 

(Section 8.) 

(a) A simple or unmixed food or drug product not bearing a dis¬ 
tinctive name should be designated by its common name in the English 
language; or if a drug, by any name recognized in the United States 
Pharmacopoeia or National Formulary. No further description of the 
components or qualities is required, except as to content of alcohol, 
morphine, etc. 

(b) The use of a geographical name shall not be permitted in con¬ 
nection with a food or drug product not manufactured or produced in 
that place, when such name indicates that the article was manufac¬ 
tured or produced in that place. 

(c) The use of a geographical name in connection with a food or 
drug product will not be deemed a misbranding when by reason of long 
usage it has come to represent a generic term and is used to indicate a 
style, type, or brand; but in all such cases the State or Territory where 
any such article is manufactured or produced shall be stated upon the 
principal label. 

(d) A foreign name which is recognized as distinctive of a product 
of a foreign country shall not be used upon an article of domestic origin 
except as an indication of the type or style of quality or manufacture, 
and then only when so qualified that it can not be offered for sale under 
the name of a foreign article. 

* Regulation 20. Distinctive Name. 

(Section 8.) 

(a) A “distinctive name” is a trade, arbitrary, or fancy name which 
clearly distinguishes a food product, mixture, or compound from any 
other food product, mixture, or compound. 

(b) A distinctive name shall not be one representing any single con¬ 
stituent of a mixture or compound. 

(c) A distinctive name shall not misrepresent any property or quality 
of a mixture or compound. 

(d) A distinctive name shall give no false indication of origin, char¬ 
acter, or place of manufacture, nor lead the purchaser to suppose that 
it is any other food or drug product. 

Regulation 21. Compounds, Imitations, or Blends Without Distinctive Name. 

(Section 8.) 

(a) The term “blend” applies to a mixture of like substances, not 
excluding harmless coloring or flavoring ingredients used for the pur¬ 
pose of coloring and flavoring only. 










(i o) If any age is stated, it shall not be that of a single one of 
its constituents, but shall be the average of all constituents in their 
respective proportions. 

(c) Coloring and flavoring can not be used for increasing the weight 
or bulk of a blend. 

(d) In order that colors or flavors may not increase the volume or 
weight of a blend, they are not to be used in quantities exceeding 1 
pound to 800 pounds of the blend. 

(e) A color or flavor can not be employed to imitate any natural 
product or any other product of recognized name and quality. 

(f) The term “imitation” applies to any mixture or compound 
which is a counterfeit dr fraudulent simulation of any article of food 
or drug. 

Regulation 22. Articles without a Label. 

(Section 8, paragraph 1, under “Drugs;” paragraph 1, under “Foods.”) 

It is prohibited to sell or offer for sale a food or drug product bear¬ 
ing no label upon the package or no descriptive matter whatever 
connected with it, either by design, device, or otherwise, if said prod¬ 
uct be an imitation of or offered for sale under the name of another 
article. 


Regulation 23. Proper Branding not a Complete Guaranty. 

Packages which are correctly branded as to character of contents, 
place of manufacture, name of manufacturer, or otherwise, may be 
adulterated and hence not entitled to enter into interstate commerce. 

Regulation 24. Incompleteness of Branding. 

\ 

A compound shall be deemed misbranded if the label be incomplete 
as to the names of the required ingredients. A simple product does 
liot require any further statement than the name or distinctive name 
thereof, except as provided in Regulations 19 (a) and 28. 

Regulation 25. Substitution. 

m 

(Sections 7 and 8.) 

(a) When a substance of a recognized quality commonly used in the 
preparation of a food or drug product is replaced by another sub¬ 
stance not i/ijurious or deleterious to health, the name of the substi¬ 
tuted substance shall appear upon the label. 

(b) When any substance which does not reduce, lower, or injuriously 
affect its quality or strength, is added to a food or drug product, other 
than that necessary to its manufacture or refining, the label shall bear 
a statement to that effect. 
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Regulation 26. Waste Materials. 

(Section 8.) 



When an article is made up of refuse materials, fragments, or trim¬ 
mings, the use of the name of the substance from which they are 
derived, unless accompanied by a statement to that effect, shall be 
deemed a misbranding. Packages of such materials may be labeled 
“ pieces,” “ stems,” “ trimmings,” or with some similar appellation. 

Regulation 27. Mixtures or Compounds with Distinctive Names. 

(Section 8. First proviso under “ Foods, V paragraph 1.) 

(a) The terms “mixtures” and “compounds” are interchangeable 
and indicate the results of putting together two or more food products. 

(b) These mixtures or compounds shall not be imitations of other 
articles, whether simple, mixt, or compound, or offered for sale under 
the name of other articles. They shall bear a distinctive name and 
the name of the place where the mixture or compound has been manu¬ 
factured or produced. 

(c) If the name of the place be one which is found in different 
States, Territories, or countries, the name of the State, Territory, or 
country, as well as the name of the place, must be stated. 

Regulation 28. Substances named in Drugs or Foods. 

(Section 8. Second under “Drugs;” second under “Foods.”) 

(a) The term “alcohol” is defined to mean common or ethyl alcohol. 
No other kind of alcohol is permissible in the manufacture of drugs 
except as specified in the United States Pharmacopoeia or National 
Formulary. 

(b) The words alcohol, morphine, opium, etc., and the quantities and 
proportions thereof, shall be printed in letters corresponding in size 
with those prescribed in Regulation 17, paragraph (c). 

(c) A drug, or food product except in respect of alcohol, is mis¬ 
branded in case it fails to bear a statement on the label of the quan¬ 
tity or proportion of any alcohol, morphine, opium, heroin, cocaine, 
alpha or beta eucaine, chloroform, cannabis indica, chloral hydrate, or 
acetanilide, or any derivative or preparation of any such substances 
contained therein. 

(d) A statement of the maximum quantit} 7 or proportion of any such 
substances present will meet the requirements, provided the maximum 
stated does not vary materially from the average quantity or pro¬ 
portion. 

(e) In case the actual quantity or proportion is stated it shall be 
the average quantity or proportion with the variations noted in Regu¬ 
lation 29. 





(f) The following are the principal derivatives and preparations 
made from the articles which are required to be named upon the label: 

Alcohol, Ethyl: ( Cologne spirits , Grain alcohol , Rectified spirits , Spirits, and Spirits 
of wine.) 

Derivatives — 

Aldehyde, Ether, Ethyl acetate, Ethyl nitrite, and Paraldehyde. 

Preparations containing alcohol — 

Bitters, Brandies, Cordials, Elixirs, Essences, Fluidextracts, Spirits, Sirups, 
Tinctures, Tonics, Whiskies, and Wines. 

Morphine, Alkaloid: 

Derivatives — 

Apomorphine, Dionine, Peronine, Morphine acetate, Hydrochloride, Sulphate, 
and other salts of morphine. 

Preparations containing morphine or derivatives of morphine — 

Bougies, Catarrh Snuff, Chlorodyne, Compound powder of morphine, Crayons, 
Elixirs, Granules, Pills, Solutions, Sirups, Suppositories, Tablets, Triturates, 
and Troches. 

Opium, Gum: 

Preparations of Opium — 

Extracts, Denarcotized opium, Granulated opium, and Powdered opium, 
Bougies, Brown mixture, Carminative mixtures, Crayons, Dover’s powder, 
Elixirs, Liniments, Ointments, Paregoric, Pills, Plasters, Sirups, Supposi¬ 
tories, Tablets, Tinctures, Troches, Vinegars, and Wines. 

Derivatives — 

Codeine, Alkaloid, Hydrochloride, Phosphate, Sulphate, and other salts of 
codeine. 

Preparations containing codeine or its salts — 

Elixirs, Pills, Sirups, and Tablets. 

Cocaine, Alkaloid: 

Derivatives — 

Cocaine hydrochloride, Oleate, and other salts. 

Preparations containing cocaine or salts of cocaine — 

Coca leaves, Catarrh powders, Elixirs, Extracts, Infusion of coca, Ointments, 
Paste pencils, Pills, Solutions, Sirups, Tablets, Tinctures, Troches, and 
Wines. 

Heroin: 

Preparations containing heroin — 

Sirups, Elixirs, Pills, and Tablets. 

Alpha and Beta Eucaine: 

Preparations — 

Mixtures, Ointments, Powders, and Solutions. 

Chloroform: 

Preparations containing chloroform — 

Chloranodyne, Elixirs, Emulsions, Liniments, Mixtures, Spirits, and Sirups. 
Cannabis Indica: 

Preparations of cannabis indica — 

Corn remedies, Extracts, Mixtures, Pills, Powders, Tablets, and Tinctures. 
Chloral Hydrate ( Chloral, U. S. Pharmacopoeia, 1890): 

Derivatives — 

Chloral acetophenonoxim, Chloral alcoholate, Chloralamide, Chloralimide, 
Chloral orthoform, Chloralose, Dormiol, Hypnal, and Uraline. 

Preparations containing chloral hydrate or its derivatives — 

Chloral camphorate, Elixirs, Liniments, Mixtures, Ointments, Suppositories, 
Sirups, and Tablets. 




Acetanilide ( Aniifebrine , Phenylacetamide ): 

Derivatives — 

Acetphenetidine, Citrophen, Diacetanilide, Lactophenin, Methoxy-acetanilide, 
Methylacetanilide, Para-Iodoacetanilide, and Phenacetine. 

Preparation containing acetanilide or derivatives — 

Analgesics, Antineuralgics, Antirheumatics, Cachets, Capsules, Cold remedies, 
Elixirs, Granular effervescing salts, Headache powders, Mixtures, Pain 
remedies, Pills, and Tablets. 

Regulation 29. Statement of Weight or Measure, 

(Section 8. Third under “Foods.”) 

(a) A statement of the weight or measure of the food contained in 
a package is not required. If any such statement is printed, it shall 
be a plain and correct statement of the average net weight or volume, 
either on or immediately above or below the principal label, and of 
the size of letters specified in Regulation 17. 

(h) A reasonable variation from the stated weight for individual 
packages is permissible, provided this variation is as often above as 
below the weight or volume stated. This variation shall be deter¬ 
mined by the inspector from the changes in the humidity of the 
atmosphere, from the exposure of the package to evaporation or to 
absorption of water, and the reasonable variations which attend the 
filling and weighing or measuring of a package. 

Regulation 30. Method of Stating Quantity or Proportion. 

(Section 8.) 

In the case of alcohol the expression “quantity” or “proportion” 
shall mean the average percentage by volume in the finished product. 
In the case of the other ingredients required to be named upon the 
label, the expression “quantity” or “proportion” shall mean grains 
or minims per ounce or fluid ounce, and also, if desired, the metric 
equivalents therefor, or milligrams per gram or per cubic centimeter, 
or grams or cubic centimeters per kilogram or per liter; provided 
that these articles shall not be deemed misbranded if the maximum of 
quantity or proportion be stated, as required in Regulation 28 ( d ). 

EXPORTS AND IMPORTS OF FOODS AND DRUGS. 

Regulation 31. Preparation of Food Products for Export. 

(Section 2.) 

(a) Food products intended for export may contain added substances 
not permitted in foods intended for interstate commerce, when the 
addition of such substances does not conflict with the laws of the coun¬ 
tries to which the food products are to be exported and when such 
substances are added in accordance with the directions of the foreign 
purchaser or his agent. 
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(h) The exporter is not required to furnish evidence that goods have 
been prepared or packed in compliance with the laws of the foreign. 
country to which said goods are intended to be shipped, but such 
shipment is made at his own risk. 

(c) Food products for export under this regulation shall be kept 
separate and labeled to indicate that they are for export. 

(d) If the products are not exported they shall not be allowed to 
enter interstate commerce. 

Regulation 32. Imported Food and Drug Products. 

(Section 11.) 

(a) Meat and meat food products imported into the United States 
shall be accompanied by a certificate of official inspection of a character 
to satisfy the Secretary of Agriculture that they are not dangerous to 
health, and each package of such articles shall bear a label which shall 
identify it as covered by the certificate, which certificate shall accom¬ 
pany or be attached to the invoice on which entry is made. 

(b) The certificate shall set forth the official position of the inspector 
and the character of the inspection. 

(c) Meat and meat food products as well as all other food and drug 
products of a kind forbidden entry into or forbidden to be sold, or 
restricted in sale in the country in which made or from which 
exported, will be refused admission. 

(d) Meat and meat food products which have been inspected and past 
thru the customs may, if identity is retained, be transported in inter¬ 
state commerce. 


Regulation 33. Declaration. 

(Section 11.) 

(a) All invoices of food or drug products shipped to the United 
States shall have attached to them a declaration of the shipper, made 
before a United States consular officer, as follows: 

I, the undersigned, do solemnly and truly declare that I am the_of 

(Manufacturer, agent, or shipper.) 

the merchandise herein mentioned and described, and that it consists of food or drug 

products which contain no added substances injurious to health. 

These products were grown in - and manufactured in_ by —.— 

(Country.) (Country.) (Name. 

_during the year_, and are exported from_and consigned to- 

of manufacturer.) (City.) (City.) 

The products bear no false labels or marks, contain added coloring matter or 

soniv 

preservative_, and are not of a character to cause prohibition or restriction 

(Name of added color or preservative.) 

in the country where made or from which exported. 

Dated at-this-day of-, 19 —. 


(Signed): 






(h) In the case of importations to be entered at New York, Boston, 
Philadelphia, Chicago, San Francisco, and New Orleans, and other 
ports where food and drug inspection laboratories shall be established, 
this declaration shall be attached to the invoice on which entry is made. 
In other cases the declaration shall be attached to the copy of the 
invoice sent to the Bureau of Chemistry. 

Regulation 34. Denaturing. 

[As amended by F. I. D. 93, May 12,1908.] 

(Section 11.) 

Unless otherwise declared on the invoice, all substances ordinarily 
used as food products will be treated as such. Shipments of sub¬ 
stances ordinarily used as food products intended for technical pur¬ 
poses should be accompanied by a declaration stating that fact. Such 
products should be denatured before entr}^, but denaturing may be 
allowed under customs supervision with the consent of the Secretary 
of the Treasury, or the Secretary of the Treasury may release such 
products without denaturing, under such conditions as may preclude 
the possibility of their use as food products. 

Regulation 35. Bond, Imported Foods, and Drugs. 

(Section 11.) 

Unexamined packages of food and drug products may be delivered 
to the consignee prior to the completion of the examination to deter¬ 
mine whether the same are adulterated or misbranded upon the execu¬ 
tion of a penal bond by the consignee in the sum of the invoice value 
of such goods with the duty added, for the return of the goods to 
customs custody. 

Regulation 36. Notification of Violation of the Law. 

(Section 11.) 

If the sample on analysis or examination be found not to comply 
with the law, the importer shall be notified of the nature of the viola¬ 
tion, the time and place at which final action will be taken upon the 
question of the exclusion of the shipment, and that he may be present, 
and submit evidence (Form No. 5), which evidence, with a sample of 
the article, shall be forwarded to the Bureau of Chemistry at Wash¬ 
ington, accompanied by the appropriate report card. 

Regulation 37. Appeal to the Secretary of Agriculture and Remuneration. 

(Section 11.) 

All applications for relief from decisions arising under the execution 
of the law should be addrest to the Secretary of Agriculture, and all 
vouchers or accounts for remuneration for samples shall be filed with 
the chief of the inspection laboratory, who shall forward the same, 
with his recommendation, to the Department of Agriculture for action. 



Regulation 38. Shipment beyond the jurisdiction of the “United States. 

(Section 11.) 

The time allowed the importer for representations regarding the 
shipment may be extended at his request to permit him to secure such 
evidence as he desires, provided that this extension of time does not 
entail any expense to the Department of Agriculture. If at the 
expiration of this time, in view of the data secured in inspecting the 
sample and. such evidence as may have been submitted by the manu¬ 
facturers or importers, it appears that the shipment can not be legally 
imported into the United States, the Secretary of Agriculture shall 
request the Secretary of the Treasury to refuse to deliver the ship¬ 
ment in question to the consignee, and to require its reshipment beyond 
the jurisdiction of the United States. 

Regulation 39. Application of Regulations. 

These regulations shall not apply to domestic meat and meat food 
products which are prepared, transported, or sold in interstate or 
foreign commerce under the meat-inspection law and the regulations 
of the Secretary of Agriculture made thereunder. 

Regulation 40. Alteration and Amendment of Regulations. 

These regulations may be altered or amended at any time, without 
previous notice, with the concurrence of the Secretary of the Treas¬ 
ury, the Secretary of Agriculture, and the Secretary of Commerce 
and Labor. 

The above rules and regulations are hereby adopted. 

Leslie M. Shaw, 

Secretary of the Treasury . 

James Wilson, 

Secretary of Agriculture, 

Victor H. Metcalf, 

SecT'etary of Commerce and Labor . 

Washington, D. C., October 17 , 1906. 



THE FOOD AND DRUGS ACT, JUNE 30, 1906. 

AN ACT For preventing the manufacture, sale, or transportation of adulterated or misbranded or 

poisonous or deleterious foods, drugs, medicines, and liquors, and for regulating traffic therein, and 

for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, That it shall be unlawful for any person to manufacture within 
any Territory or the District of Columbia any article of food or drug which is adul¬ 
terated or misbranded, within the meaning of this Act; and any person who shall 
violate any of the provisions of this section shall be guilty of a misdemeanor, and for 
each offense shall, upon conviction thereof, be fined not to exceed five hundred dol¬ 
lars or shall be sentenced to one year’s imprisonment, or both such fine and impris¬ 
onment, in the discretion of the court, and for each subsequent offense and conviction 
thereof shall be fined not less than one thousand dollars or sentenced to one year’s 
imprisonment, or both such fine and imprisonment, in the discretion of the court. 

Sec. 2. That the introduction into any State or Territory or the District of Colum¬ 
bia from any other State or Territory or the District of Columbia, or from any foreign 
country, or shipment to any foreign country of any article of food or drugs which is 
adulterated or misbranded, within the meaning of this Act, is hereby prohibited; and 
any person who shall ship or deliver for shipment from any State or Territory or the 
District of Columbia to any other State or Territory or the District of Columbia, or 
to a foreign country, or who shall receive in any State or Territory or the District of 
Columbia from any other State or Territory or the District of Columbia, or foreign 
country, and having so received, shall deliver, in original unbroken packages, for 
pay or otherwise, or offer to deliver to any other person, any such article so adulter¬ 
ated or misbranded within the meaning of this Act, or any person w 7 ho shall sell or 
offer for sale in the District of Columbia or the Territories of the United States any 
such adulterated or misbranded foods or drugs, or export or offer to export the same 
to any foreign country, shall be guilty of a misdemeanor, and for such offense be 
fined not exceeding two hundred dollars for the first offense, and upon conviction 
for each subsequent offense not exceeding three hundred dollars or be imprisoned 
not exceeding one year, or both, in the discretion of the court: Provided, That no 
article shall be deemed misbranded or adulterated within the provisions of this Act 
when intended for export to any foreign country and prepared or packed according 
to the specifications or directions of the foreign purchaser when no substance is used 
in the preparation or packing thereof in conflict with the laws of the foreign country 
to which said article is intended to be shipped; but if said article shall be in fact sold 
or offered for sale for domestic use or consumption, then this proviso shall not exempt 
said article from the operation of any of the other provisions of this Act. 

Sec. 3. That the Secretary of the Treasury, the Secretary of Agriculture, and the 
Secretary of Commerce and Labor shall make uniform rules and regulations for car¬ 
rying out the provisions of this Act, including the collection and examination of 
specimens of foods and drugs manufactured or offered for sale in the District of 
Columbia, or in any Territory of the United States, or which shall be offered for sale 
in unbroken packages in any State other than that in which they shall have been 
respectively manufactured or produced, or which shall be received from any foreign 
country, or intended for shipment to any foreign country, or which may be submit¬ 
ted for examination by the chief health, food, or drug officer of any State, Territory, 
or the District of Columbia, or at any domestic or foreign port through which such 
product is offered for interstate commerce, or for export or import between the United 
States and any foreign port or country. 

Sec. 4. That the examinations of specimens of foods and drugs shall be made in 
the Bureau of Chemistry of the Department of Agriculture, or under the direction 
and supervision of such Bureau, for the purpose of determining from such examina¬ 
tions whether such articles are adulterated or misbranded within the meaning of 







this Act; and if it shall appear from any such examination that any of such speci¬ 
mens is adulterated or misbranded within the meaning of this Act, the Secretary of 
Agriculture shall cause notice thereof to be given to the party from whom such sam¬ 
ple was obtained. Any party so notified shall be given an opportunity to be heard, 
under such rules and regulations as may be prescribed as aforesaid, and if it appears 
that any of the provisions of this Act have been violated by such party, then the Sec¬ 
retary of Agriculture shall at once certify the facts to the proper United States district 
attorney, with a copy of the results of the analysis or the examination of such article 
duly authenticated by the analyst or officer making such examination, under the 
oath of such officer. After judgment of the court, notice shall be .given by publica¬ 
tion in such manner as may be prescribed by the rules and regulations aforesaid. 

Sec. 5. That it shall be the duty of each district attorney to whom the Secretary 
of Agriculture shall report any violation of this Act, or to whom any health or food 
or drug officer or agent of any State, Territory, or the District of Columbia shall pre¬ 
sent satisfactory evidence of any such violation, to cause appropriate proceedings to 
be commenced and prosecuted in the proper courts of the United States, without 
delay, for the enforcement of the penalties as in such case herein provided. 

Sec. 6. That the term “drug,” as used in this Act, shall include all medicines and 
preparations recognized in the United States Pharmacopoeia or National Formulary 
for internal or external use, and any substance or mixture of substances intended to 
be used for the cure, mitigation, or prevention of disease of either man or other ani¬ 
mals. The term “food,” as used herein, shall include all articles used for food, 
drink, confectionery, or condiment by man or other animals, whether simple, mixed, 
or compound. 

Sec. 7. That for the purposes of this Act an article shall be deemed to be adulter¬ 
ated: 

In case of drugs: 

First. If, when a drug is sold under or by a name recognized in the United States 
Pharmacopoeia or National Formulary, it differs from the standard of strength, 
quality, or purity, as determined by the test laid down in the United States Phar¬ 
macopoeia or National Formulary official at the time of investigation: Provided , That 
no drug defined in the United States Pharmacopoeia or National Formulary shall be 
deemed to be adulterated under this provision if the standard of strength, quality, 
or purity be plainly stated upon the bottle, box, or other container thereof although 
the standard may differ from that determined by the test laid down in the United 
States Pharmacopoeia or National Formulary. 

Second. If its strength or purity fall below the professed standard or quality under 
which it is sold. 

In the case of confectionery: 

If it contain terra alba, barytes, talc, chrome yellow, or other mineral substance 
or poisonous color or flavor, or other ingredient deleterious or detrimental to health, 
or any vinous, malt, or spirituous liquor or compound or narcotic drug. 

In the case of food: 

First. If any substance has been mixed and packed with it so as to reduce or lower 
or injuriously affect its quality or strength. 

Second. If any substance has been substituted wholly or in part for the article. 

Third. If any valuable constituent* of the article has been wholly or in part 
abstracted. 

Fourth. If it be mixed, colored, powdered, coated, or stained in a manner whereby 
damage or inferiority is concealed. 

Fifth. If it contain any added poisonous or other added deleterious ingredient 
which may render such article injurious to health: Provided, That when in the prep¬ 
aration of food products for shipment they are preserved by any external application 



applied in such manner that the preservative is necessarily removed mechanically, 
or by maceration in water, or otherwise, and directions for the removal of said pre¬ 
servative shall be printed on the covering or the package, the provisions of this Act 
shall be construed as applying only when said products are ready for consumption. 

Sixth. If it consists in whole or in part of a filthy, decomposed, or putrid animal 
or vegetable substance, or any portion of an animal unfit for food, whether manu¬ 
factured or not, or if it is the product of a diseased animal, or one that has died 
otherwise than by slaughter. 

Sec. 8. That the term “misbranded,” as used herein, shall apply to all drugs, or 
articles of food, or articles which enter into the composition of food, the package or 
label of which shall bear any statement, design, or device regarding such article, 
or the ingredients or substances contained therein which shall be false or misleading 
in any particular, and to any food or drug product which is falsely branded as to the 
State, Territory, or country in which it is manufactured or produced. 

That for the purposes of this Act an article shall also be deemed to be misbranded: 

In case of drugs: 

First. If it be an imitation of or offered for sale under the name of another article. 

Second. If the contents of the package as originally put up shall have been 
removed, in whole or in part, and other contents shall have been placed in such 
package, or if the package fail to bear a statement on the label of the quantity or 
proportion of any alcohol, morphine, opium, cocaine, heroin, alpha or beta eucaine, 
chloroform, cannabis indica, chloral hydrate, or acetanilide, or any derivative or 
preparation of any such substances contained therein. 

In the case of food: 

First. If it be an imitation of or offered for sale under the distinctive name of 
another article. 

Second. If it be labeled or branded so as to deceive or mislead the purchaser, or 
purport to be a foreign product -when not so, or if the contents of the package as 
original^ put up shall have been removed in whole or in part and other contents 
shall have been placed in such package, or if it fail to bear a statement on the label 
of the quantity or proportion of any morphine, opium, cocaine, heroin, alpha or beta 
eucaine, chloroform, cannabis indica, chloral hydrate, or acetanilide, or any deriva¬ 
tive or preparation of any of such substances contained therein. 

Third. If in package form, and the contents are stated in terms of weight or 
measure, they are not plainly and correctly stated on the outside of the package. 

Fourth. If the package containing it or its label shall bear any statement, design, 
or device regarding the ingredients or the substances contained therein, which state¬ 
ment, design, or device shall be false or misleading in any particular: Provided , That 
an article of food which does not contain any added poisonous or deleterious ingre¬ 
dients shall not be deemed to be adulterated or misbranded in the following cases: 

First. In the case of mixtures or compounds which may be now or from time to 
time hereafter known as articles of food, under their own distinctive names, and not 
an imitation of or offered for sale under the distinctive name of another article, if 
the name be accompanied on the same label or brand with a statement of the place 
where said article has been manufactured or produced. 

Second. In the case of articles labeled, branded, or tagged so as to plainly indicate 
that they are compounds, imitations, or blends, and the word “compound,” “imita¬ 
tion,” or “blend,” as the case may be, is plainly stated on the package in which it is 
offered for sale: Provided, That the term blend as used herein shall be construed to 
mean a mixture of like substances, not excluding harmless coloring or flavoring 
ingredients used for the purpose of coloring and flavoring only: And provided further, 
That nothing in this Act shall be construed as requiring or compelling proprietors or 
manufacturers of proprietary foods which contain no unwholesome added ingredient 







to disclose their trade formulas, except in so far as the provisions of this Act may 
require to secure freedom from adulteration or misbranding. 

Sec. 9. That no dealer shall be prosecuted under the provisions of this Act when 
he can establish a guaranty signed by the wholesaler, jobber, manufacturer, or other 
party residing in the United States, from whom he purchases such articles, to the 
effect that the same is not adulterated or misbranded within the meaning of this Act, 
designating it. Said guaranty, to afford protection, shall contain the name and 
address of the party or parties making the sale of such articles to such dealer, and 
in such case said party or parties shall be amenable to the prosecutions, fines, 
and other penalties which would attach, in due course, to the dealer under the provi¬ 
sions of this Act. 

Sec. 10. That any article of food, drug, or liquor that is adulterated or misbranded 
within the meaning of this Act, and is being transported from one State, Terri¬ 
tory, District, or insular possession to another for sale, or, having been transported, 
remains unloaded, unsold, or in original unbroken packages, or if it be sold or 
offered for sale in the District of Columbia or the Territories, or insular posses¬ 
sions of the United States, or if it be imported from a foreign country for sale, or if 
it is intended for export to a foreign country, shall be liable to be proceeded against 
in any district court of the United States within the district where the same is found, 
and seized for confiscation by a process of libel for condemnation. And if such arti¬ 
cle is condemned as being adulterated or misbranded, or of a poisonous or deleterious 
character, within the meaning of this Act, the same shall be disposed of by destruc¬ 
tion or sale, as the said court may direct, and the proceeds thereof, if sold, less the legal 
costs and charges, shall be paid into the Treasury of the United States, but such goods 
shall not be sold in any jurisdiction contrary to the provisions of this Act or the laws 
of that jurisdiction: Provided, however, That upon the payment of the costs of such libel 
proceedings and the execution and delivery of a good and sufficient bond to the 
effect that such articles shall not be sold or otherwise disposed of contrary to the 
provisions of this Act, or the laws of any State, Territory, District, or insular posses¬ 
sion, the court may by order direct that such articles be delivered to the owner 
thereof. The proceedings of such libel cases shall conform, as near as may be, to 
the proceedings in admiralty, except that either party may demand trial by jury of 
any issue of fact joined in any such case, and all such proceedings shall be at the 
suit of and in the name of the United States. 

Sec. 11. The Secretary of the Treasury shall deliver to the Secretary of Agriculture, 
upon- his request from time to time, samples of foods and drugs which are being 
imported into the United States or offered for import, giving notice thereof to the 
owner or consignee, who may appear before the Secretary of Agriculture, and have 
the right to introduce testimony, and if it appear from the examination of such 
samples that any article of food or drug offered to be imported into the United States is 
adulterated or misbranded within the meaning of this Act, or is otherwise dangerous to 
the health of the people of the United States, or is of a kind forbidden entry into, or for¬ 
bidden to be sold or restricted in sale in the country in which it is made or from which 
it is exported, or is otherwise falsely labeled in any respect, the said article shall be 
refused admission, and the Secretary of the Treasury shall refuse delivery to the 
consignee and shall cause the destruction of any goods refused delivery which shall 
not be exported by the consignee within three months from the date of notice of 
such refusal under such regulations as the Secretary of the Treasury may prescribe: 
Provided, That the Secretary of the Treasury may deliver to the consignee such 
goods pending examination and decision in the matter on execution of a penal 
bond for the amount of the full invoice value of such goods, together with the 
duty thereon, and on refusal to return such goods for any cause to the custody of 
the Secretary of the Treasury, when demanded, for the purpose of excluding them 





from the country, or for any other purpose, said consignee shall forfeit the full 
amount of the bond: And provided further, That all charges for storage, cartage, and 
labor on goods which are refused admission or delivery shall be paid by the owner 
or consignee, and in default of such payment shall constitute a lien against any future 
importation made by such owner or consignee. 

Sec. 12. That the term “Territory” as used in this Act shall include the insular 
possessions of the United States. The word “person” as used in this Act shall be 
construed to import both the plural and the singular, as the case demands, and shall 
include corporations, companies, societies and associations. When construing and 
enforcing the provisions of this Act, the act, omission, or failure of any officer, agent, 
or other person acting for or employed by any corporation, company, society, or 
association, within the scope of his employment or office, shall in every case be also 
deemed to be the act, omission, or failure of such corporation, company, society, or 
association as well as that of the person. 

Sec. 13. That this Act shall be in force and effect from and after the first day of 
January, nineteen hundred and seven. 

Approved, June 30, 1906. 
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United States Patent Office, 


JOHN ANDREWS AND SYDNEY ANDREWS, OP BELFAST, IRELAND. 

PROCESS OF AGING AND BLEACHING FLOUR. 


SPECIFICATION, forming part of Letters Patent No. 898,207, dated February 11,1902; 
Application filed September 21,1901. Serial Bo. 76,038. (No specimens.) 


To all whom it may concern: 

Be it known that we, John Andrews and 
Sydney Andrew's, subjects of the King of 
Great Britain, residing at Belfast, in the 
5 county of Antrim, Ireland, have invented cer¬ 
tain new and useful Improvements in Treat¬ 
ing Flour, of which the following is a speci¬ 
fication. 

It has long been known that flour, semolina, 
io and the like, hereinafter spoken of under the 
generic name of “ flour,” if kept for some time 
after grinding are greatly improved in qual¬ 
ity. This improvement does not increase 
after a certain period, a deterioration then 
1 5 beginning. 

Now our present invention i3 designed to 
bring about this improvement dr condition¬ 
ing immediately after grinding, without hav¬ 
ing to wait, as above stated, and, further, not 
20 merely to bring about an improvement equal 
to that caused by keeping it for a long period, 
bhi; a much greater improvement. 

' The invention consists, essentially, in sub¬ 
jecting the flour to the action of a suitable 
2 5 gaseous oxidizing agent, whereby nascent oxy¬ 
gen or its equivalent is produced or comes in 
contact with the flour. A very small quantity 
of the oxidizing agent suffices* so little, in¬ 
deed, that the actual composition of the flout, 
30 as shown by analysis, is hardly perceptibly 
altered.-: The plan we prefer is to pass the 
flour through various conveyers, whereby it 
is Brought in contact with the gaseous oxidiz¬ 
ing agent, and the drawings we herewith ap- 
35 pend show the apparatus which from long 
experience we have found to act best with 
air carrying a small quantity of gaseous per- 
oxidof nitrogen, (N 2 0 4 .) We do not, how¬ 
ever; iimit ourselves to the use of nitrogen 
40 peroxid, as we have found that chlorin, bro- 
min, and other gaseous compounds capable 
of liberating oxygen will act with more or 

~~ . less—Saa i do a th a-^bo y o^Qfl. g ants,- 

ozone might be suggested; but we havG 
45 found it is practically unworkable and its re¬ 
sults unsatisfactory or nil , while it is more 
costly than ^peroxid of nitrogen which we 
prefer to use. The difficulty, too, of gener¬ 
ating it in .a ndll where electric sparking 
$o is especially dangerous puts it .beyond the 
range of ordinary practice, and therefore in 


speaking of “suitable oxidizing agents” we 
do not include ozone, though in some chemical 
processes it does act as an oxidizing agent on 
certain materials. Sulfuric and sulfurous 55 
jacid have also been suggested for bleaching 
grain and for disinfecting warehouses, ships’ 
holds, granaries, &c., which may contain flour. 
These two chemicals are, however, useless for 
flour, as they would spoil the. taste t without 60 
improving it, and we also disclaim the use of 
such. 

In our practice any of the other oxidizing 
agents mentioned, but preferably peroxid of 
nitrogen, is caused to act upon the flour by 65 
forcing a current of air over or through the 
oxidizing agent employed, .which current of 
air becomes impregnated with the oxidizing 
agent and is then brought in contact with 
the flour to be improved. With, regal’d to the 70 
quantity, a very small amount of the oxidiz¬ 
ing agent is sufficient. . 

We herewith append drawings of an appa¬ 
ratus which we have found most suitable for 
•use with nitrogen peroxid, the cheapest and 75 
most preferable reagent. 

Figure 1 is 'a front elevation of the appa¬ 
ratus; Fig. 2, a plan of part thereof; Fig. 3, 
a cross-section of the cylinder on the dotted 
line Y Z. 8c 

In the drawings, A is an inclined hollow cyl¬ 
inder, mounted in bearings B and rotated by 
means of a pulley C. In the interior of this 
cylinder are longitudinal ribs D, which agi¬ 
tate the flour, inserted at E, while assistin^its 85 
passage down the cylinder. Each rib in suc¬ 
cession as it leaves the bottom during the rota¬ 
tion of the cylinder carries up a small amount 
of flour, which when it has risen to about 
three-fourths of the height drops through the 90 
airin the cylinder to the bottom again; The 
flour Is conveyed intolthe interior of cylinder 
A through feed-hoppejr E, secured to the fixed 

a worm conveyer 

E, mounted on a hollow shaft G and rotated 95 
by a pulley II. 

. J is a jar or receptacle containing nitric 
acid, and K a similar receptacle containing 
ferrous sulfate dissolved in water. These are 
arranged to deliver a regulated supply of ni- 10c 
trie acid and ferrous sulfate, respectively, into 
a glass or other vessel £, the liquid in which 
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is maintained at a constant level by a siphon- 
pipe M. 

In a fifteen-sack-per-hour plant we use in 
practice commercial nitriq acid, specific g rav- 
5 ity 1 . 42 , an eighty-ounce bottle; ferrous sul¬ 
fate, two and one-fourth pounds, dissolved in 
about three pints of water, so as to make - 
about eighty ounces. We now feed one of 
these into the other drop.by drop and propor- 
io tion it so that they will last abou t sixty hours. 
In our first experiments we used the nitric 
acid'without the fibrous sulfate,.and using 
commercial nitric acid and iron pipes we were 
enabled to get to some extent the same result 
15 as we now get with peroxid of nitrogen; but 
the iron pipes were soon corroded, and when 
we used earthenware instead of iron the effect 
was almost nil. Almost any material, how¬ 
ever, that wilt withdraw one atom of oxygen 
20 from nitric acid can be used instead of fer¬ 
rous sulfate; but we find that salt is very con¬ 
venient and cheap.. 

In thus describing our invention .we wish to 
point out that it is based upon the principle 
25 of exposing the flour to a material which will 
give out nascent oxygen in the pores of the 
flour, which nascent oxygen instantly attacks 
the coloring-matter of the flour. Ordinary 
oxygen passed through has not this effect, but 
30 only substances which, coming in contact with 
1 the flour, give out free oxygen tait^ which had 
previously beeu in the combined state: 


We declare that what we claim is-^ 

1. The improvement in t/he process of aging 
and bleaching flour, which consists in passing 351 
the same in a state of fine division through 
an atmosphere containing a small regulated 
quantity of gaseous nitrogen peroxid. 

2. The improved process of aging and 
bleaching flour which consists in bringing it 40 
into intimate contact with and uniformly ex¬ 
posing it to an atmosphere containing a small 
quantity of gaseous nitrogen peroxid, sub¬ 
stantially as set forth. 

3. The improvement in the process of aging 45 
and bleaching flour which consists in gradu¬ 
ally supplying to nitric acid, a material capa¬ 
ble of taking from it one atom of oxygen and 
.bringing the resulting gas into intimate con¬ 
tact with the flour, substantially as described. 50 

4. The improvement in the process tit aging 
and bleaching flour, which consists in gradu¬ 
ally adding nitric acid and ferrous sulfate to¬ 
gether in solution, and bringing the gas which 
results therefrom into intimate contact with 5^ 
the floor, substantially as described. 

In witness whereof we have hereunto signed 
oar names, this 7th day of September, 1901, 
in the presence of two subscribing witnesses. 

JOHN ANDREWS. 

SYDNEY ANDREWS. 

Witnesses: 

SlDNEF W. DOD, 

Albert C. I>. Henri. 
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SPECIFICATION forming, part of Letters Patent No. 759,651* data 
Application filed June 2,1903. Serfel No. 159,797. (Ho specimens.) 


To alt whom it may concent,: 

Be it known that I, JAmes N. Alsop, a citi¬ 
zen of the United States, residing at Owens¬ 
boro, in the county of Davis and State of Ken- 
5 tucky,.have invented new and useful Improve¬ 
ments in Processes of Treating Flour, of which 
the following is a; specification. 

. This invention relates to a novel process of 
treating flour to purify the same and increase 
io the nutritive qualities thereof, and to this end 
resides, broadly, in subjecting flour to the ac¬ 
tion of a gaseous medium which will operate 
to bleach or purify the flour and cause a re¬ 
duction of the quantity of the carbohydrate 
15 contents and an increase in the quantity of the 
protein contehts thereof. The gaseous me¬ 
dium which I employ is atmospheric air 
which has been subjected to the action of an 
arc or flaming discharge of electricity. The 
20 resultant gas I have/discovered, first by labo¬ 
ratory experimentation and then by actual 
practice on a commercial sc^le, to possess the 
property of causing a material decrease in the 
percentage of the Carbohydrate contents of 
25 the flour subjected uTits; action and a practi¬ 
cally corresponding increase in the proteids, 
thus greatly incteasihg the nutritive in com 
trsdistinctiqn to the heat-giving qualities of 
the flour. I am not able to identify accurately 
30 by chemical formula thisf'gaseous medium. It 
tuts been determined by chemical analysis, 
however, that air treated in the itiahner here¬ 
inafter described contains nitrogen pefpxid 
■(NO* or N* 0 *) and traces of ozone (O’&nd is 
35 in a state 61 ibnizatiott—that is to say, the air 
is separated into atoms or combinations of- 
atoms, which are elecWc^ly charged, some 
negatively and some positively, and are thus 


aylQy 1004, 
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4° * In "the art of milling if is a desideratum to 
manufacture flour . which shall be white in 
color r ahd flour practically-white in color lias 
bee$ produced; but so far as I am aware such, 
whitening of the flour hasjiever been effected 
45 without d^troying to a large extent its nutrb 
tive qualities, or except by the use pf acids or 

gUgpg 1 *- 1 ' -- a - - " c *- v ’ • • ’ ' • *• 

action 
net 


parted to the flour 
employed. . . . 

I find in the practice: bf• my v process that* 
flour subjected to the action of air which ha&r 
been subjected to the flanking discharge 61 
electricity will be bleached dr purified, sd as ' 55 
to render it white in color, und' thishleabhMkg i 
or purification of flour i^ effected'Without 
stroying aqy of the nutritive ■dh^J^^ there^ 4 
of, as shown by chemical* analysis^; I 
also found that when portiph^ of the; treated ^60 
and untreated flours, equSl r - A 

blended with egual^uanfttie^ ' * 

ter the two doughs thus formed are verydif- 
ferent in consistency, that frorn the treated 
flour being apparently drier and mudh more'65 
elastic than that from fjhb untreated flohr, the 
dough from the latter .being u short” and rela-J 
tively non-elastic. When equal portions 3 by 
weight, of the two flours-are blended with Wa-;; 
ter sufficient to make a dough suitable for 70. 
baking, it is found that the keated floUr re- ^ 
quires more water—from five to seven per 
cent. more. I also find that the treated and 
untreated flours Irom the Came barrel vHien 
made into dough and baked will produce loaves 7 5 
of bread which upon being cut or broken show 
the same difference in ccflor as was shown by 
the treated and untreated flours, the bread 
from the treated flour; being mhch whiter. 

I am unable to explain fullyIhe reason for 8q 
the change which is produced m the flour by : v 
treating it according to my prqc®®^ but chem¬ 
ical analyses of the treated flour ^^haVe demon¬ 
strated thatit is largely due to fche faet that 
there is a chemical cpmbmatibnnf a relatiVe|y 85. 
large amount of nitrogeh or hitrogenpusedm-, ; 
pounds withth© flour.' ,1: Itie alsoJfelieved that 1 

oombinMion of the nitrogen 
with the flour W facilitated by prdducing 1 a 
state of ionisation of the ^r, And it M possli- 1 90. 
bio theft the ionized air itsblf inspine other ' 
way acts upon the flour tp assist in producing 
the changes herein indicated! 1 | #iil give the 
result of. two bheinical l^i^i^es of the flour, 
the first made to deterihine the extent and 95 
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®be untreated and treated flour, respectively, 
contains. Two samples of flour were submit¬ 
ted for analysis to a professor of chemistry in 
Columbian College, Washington, district of 
5 Columbia. One of these samples was taken 
from a batch of flour before its treatment by 
my process and the other was taken from the 
same batch of flour after its treatment by my 
process. The untreated flour showed the fol¬ 
io lowing constituents in the proportions named: 
water, 9.84; starch, &c., 74.11; proteids, &c., 
14.99; ash, 0.44; fat, ,0.62. The flour which 
had been treated by iny process showed the 
constituents in the following proportions: 
15 water, 10.13; starch, <§c., 62; 24 ; proteids, Ac., 
26.71; ash, 0.30; fat, 1 0.62. It will thus be 
seen that the flour which had been treated, 
showed an increase of ll.T&paijta of proteids 
and a decrease of 0.14 parts of aish andef 11 .87 
20 parts of starch. The increase in the pro* 
portion of jproteids ^relative to that of the 
other constituents of the flour, especially of 
starch and ash, is a highly-advantagteous re¬ 
sult, as flour having such proportion of pro- 
25 ; teids is of course far more nutritive than the 
ordinary flour of corqmerce. As an inciden¬ 
tal result of treating the flour by my process 
it. is, as aJ)ove stated, highly purified and. 
whitened. 'The second analysis of the flour 
30 was conducted by the Henry professor of 
physics of Princeton University and his as¬ 
sistant professor, audit was found that while 
the untreated flour contained fifty-four one- 
thousandths of a gram of nitrogen per one 
35 gram of flour the treated flour contained sev¬ 
enty-five one-thousandths of a gram of ni¬ 
trogen per one gram of flour. ° 

In order that the invention may be clearly 
understood, I have illustrated in the accom- 
to panying drawings apparatus for carrying out 
* the process. 

In said drawings, Figure 1 is a view in ele¬ 
vation of a reel having combined therewith 
an apparatus for subjecting air to the disrup- 
45 tive discharge of electricity, parts of which 
latter apparatus^ are In section. Fig. 2 is a 
central longitudinal section, on a larger scale, 
of the reel; and Fig. 3 is a cross-section 
through the same, j . 

50 ' Referring now to; the drawings, 1 indicates 
the apparatus by ftie^ns of which the air is 
BubjectecU^the. actiup_ui^^ 
flame, and 2 indicate -the • reel ill" which the ! 
flour is treated by thp gaseous medium pro- 
55 duced in the apparatus 1 . The said appara¬ 
tus comprises a frame having base-blocks 3 , 
uprights. 4 , and transverse supporting-beams 
5, which latter support in any suitably man- 
ner, by means of rojls 6, a conduit 7 , closed 
80 at its end and connected centrally to a pipe 8 4 
which in turn is operatively connected to an 
air^pflfiap^hfivinganedwction-pipelO. Com¬ 
municating with and| extending upward Jrom ] 
the conduit 7 areshdwmtwo tubes opened at 


their upper end, said tubes being indicated, 65 
respectively, by the numerals 11 aiid 12 . Ex¬ 
tending upward through the lower end of each 
tube is an electrode, indicated, respectively, 
by the numerals 13 and 14, said electrodes be¬ 
ing adjustably supported in holders 16"by 70 
means of set-screws 16. Extending down¬ 
ward through the upper end of each tube is a 
movable electrode, these electrodes being in¬ 
dicated, respectively, by the numerals 17 and 
18. . The electrodes 17 and 18 are supported 75 
in an automatically- adjustable manner. It 
may be here stated that the apparatus for sub¬ 
jecting air totheactioh of a flaming discharge, 
of electricity forms the subject-matter of a 
separate application, filed May 29,1903, Serial 80 
No. 159,383, and I have only shown the same 
herein conventionally or in its simplest form 
in order to illustrate the manner of carrying . 
out the process forming the subject-matter of 
the present application. 85 

19 indicates movable supports in tlie lower 
ends of which electrodes 17 and 18 are secured 
by means of binding-screws 20. Said sup-. 
ports;are slidably mounted in guides 21 , se¬ 
cured to tlie transverse frame members 5, and 90 
at their upper ends are adjustably secured in 
plates 22 by means of the binding-screws 23, 
said plates being of non-conducting material;’ 

24 indicates a frame or cross-head lylnchis 
adajited to have a vertical movement, said 95 
cross-head or frame 24 carrying ah opposite 
sides cylinders 26, which are adapted to con¬ 
tain oil. Working in each of said cylinders 
is a piston 27, which is connected by a piston- 
rod to the plate 22 . iot 

29 indicates pitmen which are connected at 
their lower ends to the respective cross-heads 
24 and at their upp. 01 * ends are connected to 
opposite ends of the walking-l)eam 30, which 
is centrally and pivotally mounted on a sup- 105 
port 31, rising from the frame of the machine. 

The walking-beam 30 is providflll with a cen¬ 
trally-projecting arm 32, pivotally secured to 
. which is a rod 33, by means of which the walk- , 
ing-bcam is adapted to be rocked back and 1*0 
' forth in the usual manner, the rod 33 being re : 
ciprocated liy any suitable mechanical means - 
such as a crank, eccentric,;.or the li ke - *\v hicflli 
means need not be particularly referred to. 

It will be seen that as the walking-beam is op- » 1 5 


moved downward, while the other, 18, \Vii 
moved upward. 

The current for producing the arcs between 
tlie electrodes is supplied by a dynamo 34, > 20 
from which lead wires 35 and 36. Beginning 
with the wire 36 said wire passes to the elec¬ 
trode 14 and then over to the electrode 13. 

The other.wire of the dynamo leads to a coil 
38 having high self-induction ami then leads , 2 $ 
froiiVsaid coil and is electrically bonmicted to 
the movable electrodes 17 and 18. 

The oijeration of this apparatus is as fbl 
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lows: Assuming the parts to be in the posi- 
tioDSshownfiFig.. 1, the currenfrls how p^r 
mg €dc^ri>d^j|rlB. and. 17. As the 

walking-beam BO 'is operat^l fc raise the elec- 
S trode 17 an ar&.is; ioimed; ( between the elec* 

%' trades 17 ah<|and tbeair chhtained with-, 
in the "tube surroqndirig these electrodes will 
be converted irito.a gaseous medium having 
the properties indicated. This gaseous me- 
io dium is withdrawn from the tube by means of 
the action of the air-pihnp 9 and is delivered 
by said air-puirip through the eduction-pipe 
Ifftothe rCel 2. .Akthe electrode 17 continues 
fco ris& the electrode' iB vvill. of course be cor- 
*5. respondihgly lowered, and the arc between the 
electrodes 17 and 13 will be’ maintained until 
the electrode 18 comes ini cohtact^with the elec¬ 
trode 14 , when the current will be short-cir¬ 
cuited through the latter electrodes and the 
20 arc between the electrodes i 7 and 13 will be 
extinguished. The same operation wiU be re¬ 
peated as the electrode 18 is raised, the arc be¬ 
ing maintained until the electrodes 17 and 13 
come in contact, or in the position in which 
25 they areshown in the drawing, when the cur¬ 
rent will be again short-circuited to the tube 
11 and the arc between the electrodes 18 and 
14 will be extinguished^ 

In treating air by this apparatus I am eri- 
30 abled to employ a current of very low poten¬ 
tial. I have found, however, that' with the 
low- potential current some means must be 
provided for feeding the arc, or, in other 
words, to meet the increased resistance offered 
35 as the electrodes are moved farther apart. 
This requirement I meet by the introduction 
into the circuit of the self-induction Coil 38 , 
the action of whichls as follows: When either 
pair of the electrodes is brought together, 
40 thereby causing., short-circuiting of the elec- 
tritying apparatus, the coil 38 is excited to a 
high degree of magnetism, and as the elec¬ 
trodes are pulled apart and are followed by 
the-arc or. flash, which increases the resistance 
45 of the circuit, the strength of the magnetism 
of the coil will be diminished. This change 
in the strength of the magnetism generates 
an extra current in the circuit or coil in the 
.same direction as the original current and 
50 proportional in strength to the magnetic 
change, all as is well known. As the elec¬ 
trodes are drawn apart to form arcs the re-. 


enable the coil 38 to become thoroughly satu- 6$^ 
rated with el^tiucity^' ^Ai.a result when r the 
ejfectfpdes' are separated Ixi drtw off thriarc 
the potential of fhe/curienf is increSeed in the 
manner .heretofore explained, and hot only 
so, but the a^is-fed ^th^-ciirrettt: and- pre* 70 
vented- 5 attenuation • and 

maintained at %' practi(ally v tmiform density^ 
which is the maximum derigity obtainable at 
the time. This may be" further explained by 
stating * that in practice r tpe arc drawn off 75 
rarely exceeds four arid cine-half inches- in 
length', whereas with a machine operating 
under the conditions herein described an arc 
eighteen inches can be%rbWh off ?befofe the 
arcing distance is p^sdJ- ThUs it^‘ will be 86 
seen that I produce, an arc; maintain the same 
at its maximum density and without 1 appre¬ 
ciable attenuation, and Short-circuit the. arc 
while in this condition/!/ M 41 r - v 


in a given time will be^'iA proportion - to the 
number of amperes of electricity usect the po- 
tential at which it is passed through the appa¬ 
ratus, and the amount ofriirdra wnthrough the 
tubes by the air-primp/ * j • •' K ' } 

The eduction^pipe lOjfrom thepump 9 com- 


causing the strength of magnetism in the coil 
55 to be. additionally diminished, thereby caus¬ 
ing the potential at the electrodes to rise to 
the necessary strength to meet the resistance 
pf the air or ga$ between them, as the distance 
between the electrodes is Increased until the 
66 opposite pair of electrodes are brought to¬ 
gether and short-cit£uits said arcs., The cpn- 
tact of the electrodes lasts for . an appreciable 
length of time, and the time during which the 
electrode^ are in actual contact is sufficient to 


the medium of % pipe ^ 9 , which is journaled 
in, the end of a coqplirig 40 , screwed M the 
end of the pip^: .^5 

is mounted at opposite eridsLin bearings 41 - 
supported in a suitable manner in a frame 42 - 
In carrying my iriyentidnintP effect I^firid 
it advantageous to st$j$c& the* fi6ur to the ac¬ 
tion of the gaseous medinm -Wifehis an air- ico 
tight inelosure. ■ For this^rpose the r^et 
which^ as shown, is preferabltv hC^agphaMri 
cross-section, is formed p¥ Wpbd or dthWsuitr 
able material and closed W : ail sides' •; and at 
the ends except where 5 th^ ffour enters arid ^05 
leaves. Within the reel I provide a Serieis of 
longitudinal ribs 4 &, w|ich ; -extend from end 
to end of the reel, said ribs projecting in¬ 
wardly from the inner! side of the*reel : and 
one of said ribs being' provided^fo^-each*side' A‘to 
of the reel. These ribs are for thC purpose 
of elevating the floura.|the reel revolves arid 
then discharging the SameV SO as the ^flour 
may be thoroughly brought into Contact with 
the gaseous medium supplied from the appri- 115 
ratus i. At each’ end : w**the reel‘ a- central 

forms the journals of the ^Cl, said<e^tenSiori; 
beinginotinted in theb^trings 41 . ^Journaled’ 
within each exterisiori 44 of the r^fel and suit^ 129 
ably supported by the frame is a casing, said 
casings being denoted/resijectivelyi by the 
numerals 43 arid 46 . The casing 45 'commu¬ 
nicates with the iriteridr of" the Peel and is 
provided bn its upper Side with an operiirig 12 5 
47 , through which theffouris supplied to the 
reel. The^ outer end of ‘ the^^ casirig 4 ^ is peri- 
f orated to receive the pipe 39 -and lias further 
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secured to its end a bearing 48 for said pipe. While % have described the reel 2 as being 
Mounted on the pipe 89 in any suitable man- air-tight, except for the inlet and discharge 
ner is a worm-conviyer 50, the length of openings for the flour, I wish it understood 
which is about equal t4 that of the casing 45— that my process is not limited to treating 
5 thjjkt is to say, it projects slightly within the flour in a closed or air-tight chamber or reel, 7 ° 
reel 2 . .The casing 40 is provided on its un- but I may treat the flour according to my 
der side withadownwkrd extension 51, which process in a reel provided with the ordinary 
forms a pipe or chute to permit of the dis- bolting cloths or screens—that is to say, lav- 
charge of the flour fijom the reel. The pipe ing sides of foraminous material 
io 89 extends throughout the length of the reel In actual practice a large number of barrels 75 

and through the outer end of the casing 46, of flour per day may be treated according to 
which latter is provided on said outer end my process, and, in fact, the output of flour 
with a bearing 52 for the pipe. The outer treated by my process is substantially only lim- 
end of the pipe 39 is closed by a cap 53. The ited by the capacity of the mill, as my process 
15 casing 46 communicates, with the interior of -does not to any material extent delay the out- 80 
the reel, and within said easing is provided a put, the flour being passed continuously 
worm-conveyer 54, which is mounted in any through the reel 2. 

suitable manner upon me pipe 39.1 Supported In practice I find that, with' the quantity of 

on the inner end of the casing 46 and project- air drawn through the apparatus 1 being con- 
&* Jmg a considerable distance into the reel 2 Is stantlcan increase theeffectiveworkingquali- 85 
& semicircular trough 55, open on its upper ties of the gaseous medium by an increase in 
side, and within which trough a portion of the the amperage of the current. With a constant 
conveyer 54 revolves.' At this end of the reel potential of five hundred volts I have used d 
«I provide extensions 56 of the ribs 43, said ex- current of from seven tb ten amperes. The . 

25 tensions projecting inward to within a short amperage of the current is of course regulated 90 
distance of the edge of the worm-conveyer and by increasing or decreasing the resistance of 
thepurposeof these extensions being to lift the induction-coil or by increasing or decreas- 
the flour as the reel revolves: and drop it into ing the voltage of the dynamo operating, 
the trough 65, whereby the worm-conveyer 54 I have indicated the advantages derived 

30 will-draw it through the casing 46 and dis- from the use of my process, and it only, re- 9 ? 
charge it through the outlet 51. I also form mains ; to emphasize the fket that the flour 
the discharge end of the reel of a circular treated by my process is improved in the par- 
shape in : cross-section, as indicated by the ticulars noted without having any of itsquali- 
hatched portion at 57 r whereby a bolt or belts ties as a food product impaired; but, on the- 
35 inay be applied to the reel for the purpose of contrary, the result of the process is to greatly IO <> 
revolving it.' At the opposite end of the reel increase the value of the flour as a food product, 
the pipe 39 is provided with a pulley 58, where-' I have herein described my process as ap- 

by said pipe, with its worm-conveyers 51 and plied to the treatment of flour. I wish it un- 
54, may be revolved. The pipe 39 is provided derstoqd, however, that said process may be 
40 at suitable intervals in the portion thereof applied to the treatment of the ground prod- Id 5 
within the reel with apertures 59, which are uct of cereals other than wheat, and the term 
preferably spirally arranged around the pipe, “ flour ” used in the claims is intended to have 
these apertures bein'g for the purpose of per- such generic application, 
putting the gaseous medium to be discharged Having thus fully described my invention, 

45 into the interior'of the reel. what I claim as new is— no 

In operation flour is applied to the reel 1 . The process which consists in treating 
through the opening 47 and is conveyed by flour with a body of air as modified by the flam- 
the wojrm 50 to the interior of the reel, which, ing electric discharge. 

as shown, is arrangedfln an inclined position. 2. The process which consists in agitating 
5° At the.sanie time 3ie apparatus 1 is placed in flour and simultaneously treating the same 115 
operation and the pump 9 delivers the gaseous with a body of air as modified by the flaming 
medium tluPougli thfi -pipe&lO^and.EQ to the electric discharge. 

interior of the reel, and as said reel revolves 3. The process of treating flour which con- 
the flour is constantly lifted up by and .dis- sists in subjecting the same to the action of air 
55 charged off of tlie various ribs 43, whereby it which in turn has been subjected to the action 120 
is Continuously agitated and brought into in- of an intermittently-drawn-out electric arc. 
timate contact with the gaseous medium dis- 4. The process of treating flour which con- 
charged into the interior of the reel through sists in subjecting the same to the action pf air 
the apertures 59. This continues as the flour which in turn has been subjected to the action 
60 passes from the inlet to the discharge end of an electric discharge capable of ionizing the 125 
of the reel, and at said discharge end £f the air and producing nitrogen-oxygen combina- 
reel tlie extension-ribs 56 lift the flour and tioris therefrom. 

discharge it into the trough 55* and the con- 5. The process of treating flour, which Con¬ 
veyer 54 causes it to be discharged through the : sists in subjecting air to contact with an inter- 
«nout 51. v ^ ] rupted flaming electric arc of high-current 13 ° 
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density and introducing air thus modified into 
the presence of the flour, for the purpose de¬ 
scribed. 

6 . The process of treating flour which con- 
5 sists in subjecting air to the action of an elec¬ 
tric arc adapted to produce <>nitrogen-oxygen 
combinations therefrom and introducing the 
air thus modified into the presence of the flour 
in quantities sufficient to convert part of the 

io starch thereof into proteids. 

7 . The process of treating flour which con¬ 
sists in subjecting air to the action of an elec¬ 
tric arc. adapted to ionize the. air and produce 
nitrogen-oxygen combinations therefrom and 

15 introducing the air thus modified into the pres¬ 
ence of the flour in quantities sufficient to con¬ 
vert pari of the starch thereof into proteids. 

8 . The herein-described process which con¬ 
sists in subjecting a body of air to the action 

20 of the flaming discharge of electricity, with¬ 
drawing the gaseous medium • produced and 
introducing it in its electrified condition into 
the presence of flour for the purpose described. 

9 . The process of treating flour which con- 

25 sists in subjecting the same to the action of 

air in a state of ionization. 

10 . The process of treating flour which con¬ 


sists in subjecting the same to the action of 
nitrogen modified by the electric discharge 
in air. 


11 . 


3 ° 


The process of treating flour which con¬ 
sists in subjecting the ssjme to the action of 
ionized nitrogen. , 

12 . ^ The process of treating flour which con¬ 
sists in subjecting the s|me to the action of 35 
air which m turn has becr^so modified by elec¬ 
trical action that it is capable of increasing 
the nitrogqn contents of flour. 

13 . The process which ^consists in effecting 
chemical changes in the Composition of flour 4 ° 
by the action of a gas or jppuses in a condition 

of ionization. f • 

14 . The process which consists in effecting 
chemical changes in the (proposition of flour 
by the action of a gas or gases in a condition 45 
of ionization produced j>y the electric dis¬ 
charge in air. 

In testimony whereof J have hereunto set 
my hand in presence of two subscribing wit¬ 
nesses. JT. 


JAMES N. AESOP. 

Witnesses: . 

F. B. Keefer, [ 

Geo. W. Rea. I 
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To all whom, it niay concern: 

Be it known that I, James N. Alsop, aciti- 
zen of the United States, residing at Owens¬ 
boro, in the county of Davis and State of Ken- 
5 tucky, have invented new and useful Improve¬ 
ments in Apparatus for Generating Gaseous 
Mediums from Air, of which the following, is 
a specification. 

My invention relates to an apparatus for: 
io generating a gaseous medium by means of an 
electric arc or flame. . 

The broad object of the invention is to pro- 
videan apparatus in which air may be sub¬ 
jected to the electric discharge to produce in 
5 large quantities for commercial use a gaseous 
medium which I have discovered possesses | 
certain valuable properties. I am not able to 
identify accurately by chemical formula this 
gaseous medium. - It has been determined by 
20 chemical analysis, however* that, air, treated in 
the manner hereinafter described contains 
nitrogen peroxid (NO* or NtO*) and traces, of 
ozone (Os) and is in a state of ionization. «.» 

A specific object of tlie invention resides in 
.25 the interposition,of a coil having high self- 
induction in the main .circuit for raising the 
potential of the current to overcome the re¬ 
sistance produced’when the electrodes are. 
drawn apart to form the arc. 

30 A further object .of the invention is to pro** 
vide a machine in1 which at one part the arc 
shall be formed by separating the electrodes. 
and said arc be extinguished or dissipated .by 
short-circuiting the current in. another part, 
35 pi' the machine, ^»is latter operation being 
effected^ by bringipg togefclicr two.electrodes, 
,which in\turn; areseparated to forhi an arc, 
which-.in turn is. dissipated, i>yv bringing to¬ 
gether the first set of electrodes, theoperation 
4p - being continuous, i , . : . 

. Other objects of the invention relate to de¬ 
tails of. construction and to combinations, op¬ 
erations, and arrangements , of parte*. aU as 
hereinafter more iMirticularly set forth, and 
4 $ specifically ihdicatedin the claims appended 


Figure 1 is a perspective view of an appa- 50 
ratus constructed according to my invention; 
and Fig. 2: is an enlarged transverse sectional 
view through one of tlie two sets of the gen¬ 
erating apparatus shown in Fig. 1 , certain 
parts being in elevation. . 55 

/ Keferring now to-the drawings, 1 indicates ' 
the baserblocks of a frame comprising, up¬ 
rights 2 and transverse supporting-beams 3 , 
whichJatter support in any suitable manner 
/by means of rods 4 a conduit 5 , closed at its 00 
ends and connected centrally to a pipe 6, 
which in turn is operatively connected to an 
air-pump, f,having an eduction-pipe 8, Com¬ 
municating with and extend ingmpward from 
the conduit 5 on each side.of the pipe .6 are a 65 
series of tubes opened at.one end,, in the ar¬ 
rangement shown two of such tubes being, lo¬ 
cated at. each side of the pipe 6 and indicated, 
respectively, by the. numerals 9 AO; . Extend¬ 
ing. upward through the lower end pf eafch 70 
tube is an electrode, (indicated, respectively, 
by x the'numerals 11 11 and .12” 12,) said elec¬ 
trodes being adjustably suiiportecl in. holders 
13 by means of set?*screws 14 . , Extending 
downward through the upper end of. each 75 
tube is a movable electrode, these electrodes 
being indicated, respectively, by the n umerals 
1515 and 1616 . The electrodes 1516 are sup¬ 
ported in an automatically -? adjustable man¬ 
ner,,as illustrated in Fig. 2, and in tlie manner 80 
now to be described. .. 

;. if indioates movable supports, ip the lower 
ends of which thc electrodes. 1516 are secured 
by means of binding-scre\vs, 18 .; Said supports 
are slidably mounted- in guides 19 , secured ,to 85 
the transverse frame members 3 „and at their 
uppevends are adjustably secured in plates 20 
by ineans pf the bindifig-screws 21 , said plates 

material. . . : 

; , 22 mdicates a f ronie :°r crossrhoad which, is 90 
adapted tp have a vertical aipyement on guide- ; 
rods 28 ,’ mounteclin^n upright position bn tlie 
, j(^me of themacRineS|said cross-head or frame 
22 carrying M opposite sides WHnderk 24 , 










holes to allow the oil to pass to the upper side 
of the pistons for a, purpose hereinafter de¬ 
scribed. . 

27 27 indicate pitmen which are connoted 
5 at their lower ends to the respective crosa- 
- heads 22 and at their upper ends are connected* 
to opposite ends of a walking-beam 28, which 
is centrally and pivotally mounted on a sup¬ 
port 29, rising from the frame of the ma- 
io chine. The walking-team 28 is provided with, 
a central projecting atm 30, pivotally securest! 
to which is a rod 31, by means of which the 
walking-beam is adapted to be rocked back 
and forth in the usual manner, the. rod m 
15 being reciprocated by any suitable mechan¬ 
ical means—such as a crank, eccentric, or the 
like—which means need not be particularly re¬ 
ferred to. 

It will be understood that the apparatus 
29 illustrated in Fig. 2 as applied to the tubes 9 9 
is identical with the apparatus applied to the 
tubes 10 10 , and from Fig. 1 it will be seen 
that as the walkmg-l>Gam is operated on-set 
of electrodes—say 15—will be moved down- 
25 ward, while the other set, 16, will be moved 
upward. 

; Referring now again, to Fig. 2 , it will be 
seen that in tlie downward movement of the 
pitman 27 the cylinders 24 will be carried 
3 ° downward, thus_ permitting the supports 17,. 
which are carried by the i>iston-rods 26, to fall 
by gravity, this downward movement of the 
supports 17 being assisted by the partial vacu¬ 
um which will lie formed in the cylinders 24 
35 in such downward movement. This continues 
until the electrodes 15 come in contact with 
the electrodes 1 U As the pitman 27 is raised ( 
the pressure of tlie oil on the under side of | 
the pistons 25 will also 'operate to raise the 
4° supports 17 and withdraw the electrodes 15 
from the electrodes 11 . , 

As in the operation of my apparatus I pro- j 
duce ad are or flame ^hen the electrodes are 
drawn apart, it follows that said electrodes ; 
45 will burn away and become shorter, and un- j 
less some means werp provided for compen- j 
sating for thi9 shortening of the electrodes I 
they would soon fail to come in cdntact in the j 
downward movement of the pitman 27, and j 
5 ° hence the arc would not lie fofrned. » 

It will be seen that! provide for automat- , 
ically adjusting the fell of the electrodes 15 » 

^nd l 

by the construction above described, m which , 
55 the electrodes are supported by the pistons i 
25 upon a body of oil m the cylinders 24, As i 
each piston 25 is prodded with a small hole, ! 
as the electrodes 15 §nd 16 shorten the pis- ! 
tons will settle farther {down in the cylinders, i 
60 the oil passing through the small opening ! 
thereinto the upper j^ide. The above non- j 
sfruction not only provides for an automatic I 
adjustment of the mppble electrodes, but it j 
also insures a yielding contact of the elec- i 
65 trodes, with the consequent advantage that 


breaking of the same in the act of contact is 
avoided. This latter feature would be of im¬ 
portance only in cases where carbon or other 
relatively soft electrodes were employed* In 
practice I employ metal electrodes, and hence 7 ° 
the element of breakage has not to be. con¬ 
sidered. 

The current for producing the arcs be¬ 
tween the electrodes is supplied by a constant- 
potential dynamo 32, from which the cur- 75 
rent is led by wires 33 and 34. Each set of 
tubes 9 9 and 1010, respectively, is connected 
up in series, and the wiring of the same from 
the dynamo will be ' readily. understood and 
need be but briefly referred tOi ^ 80 

Beginning with the wire 34, said wire passes 
to the electrode 12 of one of the tubes .10 and 
then over to the electrpde 11 of one of the 
tubes 9. The stationary electrode 12 'of the 
otlier tube 10 is electrically connected^by a 85 
wire 35 to the movable electrode 16 of the' 
first tube 10 . Tlie other wire, 33, from the 
dynamo leads to a self-induction coil 36 and 
then leads from said coil and is electrically 
connected to the movable electrodes 15 16 of 90 
the corresponding tubes 910. A wire 37 con¬ 
nects the stationary electrode 11 of this latter 
tube 9 with the movable electrode 15 of the 
other tube 9. Thus tracing the circuit 
through the set of tubes shown to the right of 95 
Fig. 1 . and assuming that the electrodes 16 
are in contact with the electrodes 12 , the cur¬ 
rent passes from the dynamo -33 through the 
wire 34 to the electrode 12, to which said wire 
is connected, thence through the electrode 16 100 
and its support 17 to the wire 35, thence to 
the electrode 12 of the otlier tube 10 and 
through the electrode 16 and support 17 to 
the wire 33, and thence through the coil 36 
back to the dynamo. When the’opposite 105 
electrodes 15 and 11 are brought together, the 
current will be short-circuited through these 
electrodes and pass in series therethrough, as 
just described with reference to the tubes 10 . 

The operation of the apparatus as thus far 110 
described is as follows: Assuming the parts 
to be in the positions shown in Fig. 1 , the 
current is now passing through die respective 
electrodes ! 1 mid 15. As the walking-beam 
28 is operated to raise the electrodes 15 an 115 
arc is formed between the electrodes 15 and 
11 and the gaseous medium will be generated 
jU,t|ie,tuhesJ9*.. .This gaseous medium k with¬ 
drawn from said tubes by means of the action 
of the air-pump 7 and is delivered by said *20 
air-pump through the eduction-pipe 8 to the 
place of use or storage. As the electrodes 
15 continue to rise the electrodes 16 will of 
courae be correspondingly lowered and the 
arc between the electrodes 15 and 11 will be 125 
maintained until the electrodes,16 come in 
contact with the electrodes 12 , when the cur¬ 
rents will be short-circuited to the tutes 10 
and the are* between the electrodes 15 ancf 
11 wi)l be extinguished. The same opera- 130 
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tion will :lm repeated as the electrodes 16 
are raised, the arc being maintained, until 
the electrodes 15 and 11 come in contact or 
Hnto the position in which they are shown 
-5 in the drawings, when the current, will b t e 
again short-circuited to the, tubes 0 and the 
arcs between the electrodes. 16 and 12 will.be 
extinguished. 

I can employ a current of very fow,p 6 ten- 
»o tial for this purpose, as in the operation of 
my machine the electrodes are brought into, 
actual contact and then drawn apart to draw 
out the arc,, and the current does not have ini¬ 
tially to span a given space with the necessity 
15 of thereby overcoming the great, resistance to 
its passage formed by the air. 1 have found, 
however, that with a low-potential current 
some means must be provided for feeding the 
arc, or, in other words, to meet the increased 
20 resistance offered as the electrodes,are moved 
farther apart. This requirement 1. meet by 
the*introduction into the circuit of a coil hav¬ 
ing high self-induction, the action of which 
is as follows: 

When either pair of electrodes ii) the tubes 
are brought together, thereby causing short- 
circuit of the electrifying apparatus,,the coil 
36 is excited to. a high degree of magnetism, 
and as the electroties are pulled apart and are 
30. followed by the arc or flash, which increases 
. the resistance of the circuit, the strength of 
the magnetism of the coil will be diminished. 
This change in the, strength of magnetism 
generates an’ extra current in the circuit or 
35 coil in the same direction as the original cur¬ 
rent and proportional in strength to the 
magnetic change, all as is well known. As the 
electrodes are drawn apart to fonp arcs the 
resistance of the circuit is. additionally in- 
4° creased, causing the strength of magnetism in 
, the coil to he additionally diminished, there¬ 
by causing the potential at the electrodes to 
rise to the necessary strength to meet there- 
sistanee of the air or gas between them as 
45 the distance between the .electrodes is in¬ 
creased until the opposite pair of electrodes 
‘ are brought together and short-circuits said 
arcs. 

The principle of operation of the self-in- 
5 ° duction coil 36 will he seen to be’.that of in¬ 
ducing currents in the circuit, and by* this 
means I am enabled to .secure the potential 




tlKvsepanvt ; cd eh‘ctr<)des, and qluis maintain 
5 5 the arc, while pniploying a dynamo generating 
currents of relatively, low potential. 

The amount of the gaseous : hied,uun.gener¬ 
ated in .i, given tinie will be in . proportion to 
tlui.number.of amperes of electricity used, 
60 the potential at which the current is passed 
through the jvppanitus, aml the amount of air 
drawn, through the- tubes by; the. air-pump. 

. While I. have shown aqd described the tubes 
t) and to as arranged in sets of- two each, it 
55 wii| lie obv ions tbat 1 can employ any dosire< 1 


I n,umber of tubes, beginning with ope in each 
! set. It will .also' be '^byio'us. tbfctf'sb far >s 
I certain features of the in;vention are concerned 
: .it will not be necessary fq arrange the tubes 
j in sets and operate, alternately,: 70 

■ but that I could," for instance, epiplpy a^ihgle 
j tube and operate the ‘Sftme, 5 a&d4‘ding to my 
| invention. “ I prefer. However, to an ahge the 
• tubes in sets of fWo pr fhore ami operate the- 
j same alternately, for the reason that such 75 
[ operation affords greater rapidity in the pro- 
! duction of the gaseous medium desired. 

In practice 1 have used, adynamo designed 
to give out five amperes at five hundred volts 
and an induction-coil, having an ohmic re- 80 
sistanee of, about one hundred ohms, said in¬ 
duction-coil comprising an irpn core wound 
with No. 18 copper wire;, With the particu¬ 
lar form of apparatus herein described I have 
produced a gaseous medium of the character 85 
referred to with the ^voltage across the arc k 
varying from one hundredand fifty volts, to 
nine hundred .volts and the current in thecirr 
| euit of the arc varying from -.ttveiity.; a^pei'^s • 

| to one-tenth of an ampere. The particular 90 
i limitations of voltage and current above re- 
i ferred to are by no means essential, since I 
! have found, that flour may be bleached and 
I modified;as will hereinafter be described, with . 

! the voltage at the arc varying within the 95 
j widest limits, and l lbelieve that; the. same 
i effects would be produced by the highest atr 
! tainable voltage. '* \ 

!, The valuable ]>foperties referred to as pje- 
1 ihg possessed by- the* giise<m 9 ; Aie(lium , pyp- to 
dneed by this apparatus are thhse.of ’wliijt^n- 
ing and purifying cereals arid otherwise im- 
j proving the quality tlvereof—tl|at ; is to say, I 
| have fonml that flour-after Wng acted upon 
; by the modified air -that is, air which ■ has l ®5 
| been acted upon by tlie spark pr arc^is v^*y 
| noticeably bleached, presenting a dead-white 
I color in contrast with the. creamy yellow of 
I the untreated flour, 1 have, also found that 
’ when portions of tlu* treated atul untreated 
i flours, equal by weight, are blendedI with. equal 
| quantities of distjlle# water the two’ dbuglis 
! thus formed are very jjitferent in consistency', 
that from.the trefit^' flour l>eing apparently 
: drier and much moi;4 elastic than that from 
: the imtrented Hour, the dough from the .lat¬ 
ter flour l)eing * 4 shpft M and r 4*ejativeiy :npn-. 

1!. . *1.:.. : i« _-i_ i... vSsr. . ^ _ '1 . i S .-ii, 
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the two flours are ^titled', 
cient to make a dougji suitable iov, hakihg, it 120 
is found.that the treifted flour requires more 
water • from, tivc* to per cent. more. 1 

. also find, that the treafiMl and. nnfreau d flonis 
from t)ie same hrtrral' wdwm made into dqugli 
aiid baked Will produpb loaves,of .'bread which 125, 
11 poa being cut pr lu pkeh show the same dif- 
, ference in color as was shown, by the treated ' 
aiuljirit rented rtours t 4 he 4 u*i>jid from, thetrea ted 
,flo l P being iuuch wlvfteT* ; : ; 

.Having; thus fufly ofecribedhiy invention, 130 



what I claim as new, and desire to secure by 
Letters Patent of the United States, is— 

1. In an apparatus of the character de¬ 
scribed, a pair of electrodes connected with a 

5 suitable source of electricity, means whereby, 
one of said electrodes is reciprocated into anil 
out of contact with the other to form arcs 
capable of modifying air in the manner indi* 
cated, and means for withdrawing fromdlie 
i o region of the arcs the gaseous medium .gener¬ 
ate thereby. 

2. In an apparatus of tlie character de¬ 
scribed, a pair of electrodes connected with a 
suitable source of electricity, means whereby 

15 one of said electrodes is reciprocated into and 
out of contact with the other to form arcs, a 
casing surrounding said electrodes and having 
an air-inlet, and means for withdrawing the' 
gaseous medium generated by the arcs from 
20 said casing. 

3. In an apparatus! of the character de¬ 
scribed, a pair of electrodes connected with a 
suitable source of electreity, means for recip¬ 
rocating one of said electrodes into and out of 

25 contact with the other to form arcs, means 
for short-circuiting the current at predeter¬ 
mined intervals to extinguish the arcs, and 
means for withdrawing from the region of the 
arcs the gaseous medium generated thereby. 
30 4 . In an apparatus of the character de¬ 

scribed, a pair of electrodes connected with a 
suitable source of electricity, means for recip¬ 
rocating one of said electrodes into and out of 
contact with the other to form arcs, means 
35 for short-circuiting tjie current at predeter¬ 
mined intervals to extinguish the arcs, a cas¬ 
ing surrounding said electrodes and having an 
air-inlet, and means for withdrawing the gase¬ 
ous medium generated by the arcs from said 
4° casing. 

5. In an apparatus of the character de¬ 
scribed, a pair of electrodes connected with a 
suitable source of electricity, means whereby 
one of said electrodes is. reciprocated into and 

45 out of contact with the other to form arcs 
capable of modifying air in the manner indi¬ 
cated, a resistance interposed in the circuit 
with the electrodes, aM means for withdraw¬ 
ing from the region ^>f the arcs the gaseous 
5° medium generated thereby. 

6. In an apparatus of the character de¬ 
scribed, a pair of electrodes Connected with a 

for con* 

tinually moving one Of said electrodes into 
5 5 and out of contact with the other to form arcs, 

4 a resistance interposed in the circuit of tlie 
electrodes, a casing surrounding said elec¬ 
trodesand having an air-inlet, and means for ] 
withdrawing the gaseous medium generated 
60 by the arcs from said Casing. s ■ 

7 . In an apparatus of the character de¬ 
scribed, a pair of electrodes connected With a 
suitable source of electricity, means whereby 
one of said electrodes is reciprocated into and 

k 5 out of contact with the other to form arcs ca¬ 


pable of modifying air in the manner indi¬ 
cated, a coil interposed in the circuit of the 
electrodes, and. means for withdrawing from 
the region of the arcs tlie gaseous medium gen¬ 
erated thereby. 70 

8 . In an apparatus of tlie character de¬ 
scribed, a pair of electrodes connected with a 
suitable source of electricity, means whereby 
one of said electrodes is reciprocated into and 
out of contact with the other to form ares, a 75 
coil interposed in the circuit of the electrodes, 

a casing surrounding said electrodes and hav¬ 
ing an air-inlet, and •means for withdrawing 
the gaseous medium generated by the arcs 
from said casing. 80 

9 . In an apparatus of the character de¬ 
scribed, a pair of electrodes connected with a 
suitable source of electricity, means for re¬ 
ciprocating one of said electrodes into and out 

of con diet with tlie other to form arcs, means 85 
for short-circuiting the current at predeter¬ 
mined intervals to extinguish the arcs, a re¬ 
sistance interposed in tlie circuit of tlie elec¬ 
trodes, and means for withdrawing from the 
region of the arcs the gaseous medium gen- 9° 
erated thereby. 

,. 10 . In an apparatus of the character de¬ 
scribed, a pair of electrodes connected, with a 
suitable source of electricity, means for re¬ 
ciprocating oimqf said electrodes into and out 95 
of contact with the other to form arcs, means 
for short-circuiting the current at predeter¬ 
mined intervals to extinguish the arcs, ?a re¬ 
sistance interposed in the circuit of the elec¬ 
trodes, a casing surrounding said electrodes 1 oc 
and having an air-inlet, and means for with¬ 
drawing the gaseous medium generated by the 
arcs from said casing. 

11. In an apparatus of tlie character de¬ 
scribed, in combination with a pair of casings io 5 
having air-inlets, a pair of electrodes mounted 

in each casing, means whereby two of said 
electrodes located in the respective casings 
are reciprocated . alternately into and out of 
contact with an opposite electrode to form 11 o 
arcs, said electrodes, being connected with a 
source of electricity in such manner that the 
contact of out set will short-circuit’the other, 
and means for withdrawing tlie gaseous me¬ 
dium generated by the. arcs* from said casing. * 1 5 

12. In an apparatus of the character de¬ 
scribed, in combination with a series of tubes, 

! ar' series' of ‘ electrodes-* mounted -thtnrein ' umi"~ 
connected to a suitable source of electricity, 
means whereby one set of'electrodes is recip- vsq 
rocated into and out of contact with opposite 
electrodes to form arcs, and.means for with¬ 
drawing the gaseous medium generated by 
said arcs from said tubes. 

13 . >ln an apparatus of the character de- 125 
scribed in combination with a series of elec¬ 
trodes ^mounted in sets connected up in series 
jtaa suitable sou rce of electricity, means where¬ 
by one set of .electrodes is reciprocated into 
and out of contact with opposite electrodes to * 3 ° 
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form arcs, and mOans for withdrawing- from 
the region of the arcs ‘.ho gaseous medium 
generated thereby. v 

J4. In an apparatus of the character-de- 
5 scribed, in combination with a series of elec¬ 
trodes surrounded by casings and mounted in 
sets connected up in series to a Suitable source 
of electricity, means whereby oiie set of elec¬ 
trodes is reciprocated into and out of contact 
o with the opposite electrodes to form arcs, and 
means for withdrawing the gaseous medium 
generated by said arcs from said casings. 

15. In an apparatus of the character de- 
cribed, in combination with a series of elec¬ 
ts trodes mounted in sets connected up in series 

to a suitable source of electricity, means for 
reciprocating one set of electrodes into and 
out of cor'act with opposite electrodes to 
form arcs, means for withdrawing from the 
-O region of the arcs the gaseous medium gen¬ 
erated thereby, and means for short-circuit¬ 
ing .the’arcs. 

16. In an apparatus of the character de¬ 
scribed, in combination with a series of tubes, 

25 a series of electrodes mounted therein: and 
connected to a suitable source of electricity, 
means for reciprocating in alternation respec¬ 
tive sets of electrodes into and out of contact 
with opposite electrodes to form arcs, and 
3° means for withdrawing the gaseous medium 
generated by said arcs from said tubes. 

17. In an apparatus of the character de¬ 
scribed, in combination with a series of elec¬ 
trodes mounted in sets connected up in series 

35 to a suitable source of electricity, means for 
reciprocating in alternation respective sets of 
electrodes into and out of contact with oppo¬ 
site electrodes to form arcs, one set of elec- 
trod e£ when in contact being adapted to short- 
40 circuit the other sot, and means for with¬ 
drawing from the region of the arcs the gase¬ 
ous .medium generated thereby. 

18. In an apparatus of the character de¬ 
scribed, in combination with a series of elec- 

45 trodes surrounded by casings and mounted in 
sets .connected up in series to a suitable source 
of electricity, means for reciprocating in al¬ 
ternation the respective sets of electrodes into 
and out of contact with opposite electrodes to 
5° form arcs, one set of electrodes when in con-. 
tact being adapted to short-circuit the other 

medium generated by said arcs from said cas¬ 
ings. 

55 19. In an apparatus of the character de¬ 

scribed, in combination with a pair of casings 
having air-inlets, a pair of electrodes mounted 
in each casing, means whereby two qf said 
electrodes located in the respective casings are 
6° moved alternately into .and out of contact with 
an opposite electrode to form arcs, said elec¬ 
trodes being connected with a source of elec¬ 
tricity in such manner that the contactof one 
set will short-circuit the other, a self-ihduc- 
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tion coil interposed iii the circuit of the elec- 65 
trodes, and means for withdrawing the gase- 
. ous medium generated by the arcs formed fronts 
said casings. 

20. In an ax>paratus of the character de¬ 
scribed, a frame, a conduit supported thereby. 70 
an air-pipe leading from said conduit and con¬ 
nected with an air-pump, aseries of tubes con¬ 
nected in sets to said conduit, stationary and 
movable electrodes mounted in said'tubes ami 
connected with a suitable source of electricity, 75' 
means for alternately moving the movable 
electrodes of each set of tubes comprising a 
walking-beam mounted in the frames a pitman 
connected to each end of the w T alking-beam, 
and means for supporting one or more of the 8c 
movable electrodes, from each end of said pit¬ 
man. 

21. In an apparatus df the character de¬ 
scribed, in combination with a fixed electrode, 

a movable electrode, and means for support- 85 
ing and permitting ontbmatic adjustment of 
said movable electrode comprising a movable 
member, a cylinder carried thereby and adapt¬ 
ed to contain a suitable fluid, a piston mount¬ 
ed in said cylinder,: a piston-rod carried by 9 ° 
said piston, means for supporting said elec¬ 
trode from said piston, and means for permit¬ 
ting the oil to pass from below the piston to 
the upper side thereof, to permit the piston 
to settle in said cylinder for the purpose de- 95 
scribed. 

22. In an apparatus of the character de¬ 
scribed, two setsof electrodes, means for mov¬ 
ing two of said electrode!?, located in the respec¬ 
tive sets, alternately mho and out of contact *oo 
with an opposite electrode to form arcs, said 
electrodes being connected with a source of 
electricity in such manner that the contact of 
one set will short-circuit the other set,’and * 
means for withdrawing'from the region of the lQ 5 
ares the gaseous medium generated. 

23. In an apparatus' of the character de¬ 
scribed, a series of electrodes connected to a 
source of electricity, means !or reciprocating 

in alternation respective sets of electrodes into 110 
and out of contact with opposite electrodes to 
. form arcs capable of modifying air in the man¬ 
ner indicated, and means for withdrawing the 
gaseous medium generated from the arcs. 

24. In combinationfwitii two electrodes, 115 

tlve to the other to form arcs, means for auto¬ 
matically adjusting one of said electrodes rela¬ 
tive to the other, and means for withdrawing 
from the region of the! arcs the gasepus me- 1 
dium generated thereby. 

In testimony whereof I have hereunto set 
my hand in presence of two subscribing wit-. 

. nesses. ?? 

; JAMES N. ALSOP. 

Witnesses:. c 

¥. B. Keefer, 

(.teo. W. Era. * 
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To all wh,mn it may concern: 

Be it known that I, J ames N. Alsof, a citi¬ 
zen of the United States, residing at Owens¬ 
boro,.in the county of Davis and State of Ken- 
5 tucky, have invented new and useful Improve¬ 
ments in Methods of (Generating (Gaseous Me¬ 
diums from Air, of which the following is a 
specification. 

My invention relates to a method of gener- 
o ating a gaseous medium by means of an elec¬ 
tric arc or flame for use in the treatment of 
flour, and has for its object a novel manner 
of continuously producing in succession a se¬ 
ries of arcs, maintaining the same for a given 
15 period, and then dissipating them. 

The invention has for a further object a 
novel manner of producing a gaseous medium 
by forming in the presence of air an arc or a 
series of arcs and in successively dissipating, 
20 the respective arcs. 

The invention has for a further object the 
production of a gaseous medium by forming 
an arc and in a novel manner increasing the 
potential of the current maintaining the arc. 
25 I am not able to identify accurately by chem¬ 
ical formula this gaseous medium. It has 
been determined by chemical analysis, how¬ 
ever, that air treated in the manner herein¬ 
after described contains nitrogen peroxid 
30 (NO2 or N2O4) and traces of ozone (Os) and is 
in a state of ionization. It is the aim of my 
invention to produce this gaseous medium, 
which 1 have discovered possesses certain valu¬ 
able properties hereinafter referred to, in an 
35 economical manner in large quantities for 
commercial use, and I carry out the method 
forming the subject-matter of this invention 
by means of the apparatus illustrated in the 
accompanying drawings, in which— . 

40 Figure 1 is a perspective view of an appa¬ 
ratus constructed according to my invention; 
and Fig. 2 is an enlarged transverse sectional 
view through one of the two sets of the gen¬ 
erating apparatus shown in Fig. 1, certain 
4£ parts being in elevation. 

Referring now to the drawings, 1 indicates 
the base-blocks of a frame comprising up¬ 
rights 2 and transverse supporting-beams 3 , 
which Rafter support in any suitable manner 
50 by meaiis of rods 4 a conduit 5 , closed at its 


ends and connected centrally to a pipe 6 , 
which in turn is operatively connected to an 
air : pump 7, having an eduction-pipe 8 . Com-' 
municating with and extending upward from 
the conduit 5 on each side of the pipe 6 are a 55 
series of tubes opened at one end, in. the ar¬ 
rangement shown two. of such tubes being 
located at each side of the pipe 6 and -indi¬ 
cated, respectively, by the numerals 9 and 10 . 
Extending upward through the lower end of ‘60 
each tube is an electrode, (indicated, respec¬ 
tively, by the numerals 1111 and 12 12 ,) said 
electrodes being adjustably supported in hold¬ 
ers 13 by means of set-screws 14. Extending 
downward through the upper end of each tube 65 
is a movable electrode, these electrodes being* 
indicated, respectively, by the numerals'15 15 
and 16 16. The electrodes 15 .16. are sup¬ 
ported in an automatically-adjustable manner, • 
as illustrated in Fig. 2 , and in the manner 7 ° * 
now to be described. 

17 indicates movable supports, in the lowCr 
ends of which the electrodes 15 16 are secured 
by means of binding-screws 18. Said sup¬ 
ports are slidably mounted in guides 19, se- 75 
cured to the transverse frame members 3, 
and at their upper ends are adjustably secured 
in plates 20 by means of the binding-screws 
: 2 i, said plates 20 being of non-conducting 
material. 8c 

22 indicates a frame or cross-head which is 
adapted to have a vertical movement on guide- 
rods 23, mounted in an upright position/on* 
the frame of the machine, said cross-head or 
frame. 22 carrying at opposite sides cylinders 65 
24, which are adapted to contain oil. Work¬ 
ing in each of said cylinders is a piston 25, 
which is connected by a piston-rod 26 to the 
plate 20. The pistons 25 are each provided 
with small holes to allow the oil to pass to the 9 ° 
upper side of the pistons for a purpose .here¬ 
inafter described, J 

27 27 indicate pitmen which are connected 
at their lower ends to the respective cross¬ 
heads 22* and at their upper ends are con- 95 
nected to opposite ends of a walking-beam 28, 
which is centrally and pivotally mounted on 
*a support 29, rising from the frame of the 
machine. The walking-beam 28 is provided 
with a central projecting arm 30, pivotally se 100 









cured to which is a rod 31, by means of which 
the walking-beam is adapted to be rocked back 
and forth in the usual manner, the rod 31 
being reciprocated by any suitable mechan- 
5 ical means—such as a crank, eccentric, Or the 
like—which means need not be particularly re¬ 
ferred to. \ 

It will be understood that the apparatus 
illustrated in Fig. 2 as applied to the tubes 
io 9 9 is identical with the apparatus applied to 
the tubes 1010 , and from Fig. 1 it will be seen 
that as the walking-beam is operated one set 
of electrodes—say 15—will be moved down¬ 
ward, while the other set, 16, will be moved 
15 upward. 

Kef erring now again to Fig. 2 , it will be seen 
that in the downward movement of the pit-, 
man 27 the cylinders 24 will be carried down¬ 
ward, thus permitting the supports 17, which 
20 are carried by the piston-rods 26, to fall by 
gravitythis downward movement Of the sup¬ 
ports 17 being assisted by the partial vacuum 
which will be formed in the cylinders 24 in 
such downward movement. . This continues 
25 until the electrodes 15 come in contact with 
the electrodes 11 . As the pitman 27 is raised 
the pressure of the oil on the under side of, 
the pistons 25 will also operate to raise the 
supports 17 and withdraw the electrodes 15 
30 from. the. electrodes 11 . As in the operation 
of my apparatus I produce an arc or flame 
when the electrodes are drawn apart, it fol¬ 
lows that said electrodes will burn away and 
become shorter, and unless some means were 
35 provided for compensating for this shorten¬ 
ing of the electrodes they would soon fail 
to come in contact in the downward movement 
of the pitman 27, and hence the arc would not 
be formed. It will be seen that I provide for 
4 ° automatically adjusting the fall of the elec¬ 
trodes 15 and 16 to compensate for the burn¬ 
ing away by the construction above described, 
in which the electrodes are supported by the 
pistons 25 upon a body of oil in the cylinders 
45 24. As each piston 25 is provided with a 
small hole, as the electrodes 15 and 16 shorten 
the pistons will settle, farther down in the 
cylinders, the oil passing through the small 
openi ng therein to the upper sid e. The above 
5 ° construction not only, provides for an auto¬ 
matic adjustment.of. the movable electrodes, 
but it also insures a yielding contact of the 
electrodes, withthe consequent advantage that 
breaking of the same in the act of contact is 
55 avoided. This latter feature would be of im¬ 
portance only in cases where carbon or other 
relatively soft electrodes were employed. In 

..._praetice Icmpioy / metal electrodes, and hence 

the element of breakage has not to be con- 
60 sidered. 

The current for producing the arcs between 
the electrodes is supplied by a constant-po¬ 
tential dynamo 32, from which the current is 
led by wires 33 and 34. Each set of tubes 
55 9 9 and 10 10 o De ctively, is connected up in 


series, and the wiring of the same from the 
dynamo will be readily understood and need 
be but briefly referred to. Beginning with 
the wire 34, said wire passes to the electrode 
12 of one of the tubes 10 and then over to 70 
the electrode 11 of one of the tubes 9. The 
stationary electrode 12 of the other tube 10 is 
electrically connected by a wire 35 to the 
movable electrode 16 of the first tube 10 . The 
other wire, 33, from the dynamo leads to a coil 7 5 
36 having high self-induction and then leads 
from said coil and is electrically connected to 
the movable electrodes 15* 16 of the corre¬ 
sponding tubes 9 10 . A wire 37 connects the 
stationary electrode 11 of this latter tube 9 &o 
with the movable electrode 15 of the other 
tube 9. Thus tracing the circuit through the 
set of tubes shown to the right of Fig. 1 and 
assuming that the electrodes 16 are in contact 
with the electrodes 12 , the current passes 85 
from the dynamo 33 through the wire 34 to 
the electrode 12 , to which said wire is con¬ 
nected, thence through the electrode 16 and 
its support 17 to the wires 35, thence to the 
electrode 12 of the other tube 10 and through 90 
the electrode 16 and support 17 to the wire 33, 
and thence through the induction-coil 36 back 
to the dynamo. When the opposite electrodes 
15 and 11 are brought together, the current 
will be short-circuited through these elec- 95 
trodes and pass in series therethrough, as just 
described with reference to the tubes 10 . 

The operation of the apparatus as thus far 
described is as follows: Assuming the parts to 
be in the positions shown in Fig. 1 , the cur- 100 
rent is now passing through the respective 
electrodes 11 and 15. As the walking-beam 
28 is -operated to raise the electrodes 15 an 
arc is formed between the electrodes 15 and 
11 and the gaseous medium will be generated 105 
in the tubes 9. This gaseous medium is with¬ 
drawn from said tubes by means of the action 
of the air-pump 7 and is delivered by said air- 
pump through the eduction-pipe 8 'to the 
place of use or storage. As the electrodes 15 no 
continue to rise the electrodes 16 will of 
course be correspondingly lowered, and the 
arc between the electrodes 15 and 11 will be 
maintained until the electrodes 16 come in 
contact with the electrodes 12 , when the cur- 115 
rent will be short-circuited to the tubes 10 
and the arc between the electrodes 1.5 and 11 
will be 'extinguished. The same operation 
will be repeated as the electrodes 16 are raised, 
the arc being maintained until the electrodes 120 
15 and 11 come in contact or into the position 
in which they are shown in the drawings, 
when the current will be again short-circuit¬ 
ed to the tubes 9 and the arcs between the 
electrodes 16 and 12 will be extinguished. I 125 
can employ a current of very low potential 
for this purpose, as in the operation of my 
machine the electrodes are brought into actual 
contact and then drawn apart to draw out the 
arc and the current does not have initially 13 ° 
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to span a given space with the necessity ot 
thereby overcoming the great resistance to 
its passage formed by the air. I have found, 
however, that with a low - potential current 
5 some means must be provided for feeding the 
arc, or, in other words, to meet the increased 
resistance offered as the electrodes are moved 
farther apart This requirement I meet by 
the introduction into the circuit of a coilhav- 
i o ing high self-induction, the action of which is 
as follows: When either pair of the elec¬ 
trodes in the' tubes are brought together, 
thereby causing short-circuit of the electrify¬ 
ing apparatus, tlie coil 36 is excited to a high 
i 5 degree of magnetism, and as the electrodes- 
are pulled apart and are followed by the arc 
or flash, which increases the resistance of the 
circuit, the strength of the magnetism of the 
coil will be diminished. This change in the 
20 strength. of magnetism generates an extra 
current in the circuit or coil in the same di¬ 
rection as the original current and propor¬ 
tional in strength to the magnetic change, all 
as is. Well, known. As the electrodes are 
25 diawn Apart to form arcs the resistance of 
the circuit is .additionally increased, causing 
the strength of magnetism in the coil to be 
additionally diminished, thereby causing the 
potential at the electrodes to rise to the nec- 
30 essary strength to meet the resistance of the 
air or gas between them as the distance be¬ 
tween the electrodes is increased until the op¬ 
posite pair of electrodes are brought together 
and.short-circuits said arcs. 

35 The principle of operation of the self-in¬ 
duction coil 36 will be seen to be that of in¬ 
ducing currents in the circuit, and by this 
means I am enabled to secure the potential 
necessary to overcome the resistance between 
40 the separated electrodes, and thus maintain 
the arc, while employing a dynamo generat¬ 
ing currents of relatively low potential. 

The amount of the gaseous medium gener¬ 
ated in a given time will be in proportion to 
45 the number of amperes of electricity used, 
the potential at which the current is passed 
through the apparatus, and the amount of 
air drawn through the tubes by the air-pump. 

A distinguishingfeature of my invention is 
50 the fact that the electrodes are brought into 
actual contact to start the are. This contact, 
lasts for an appreciable length of time, and 
the time during which the electrodes are in 
actual contact is sufficient to enable the coil 
55 36 to become thoroughly saturated with elec¬ 
tricity. As a result when the electrodes are 
separated to draw off the arc the potential 
of the current is increased in the manner 
heretofore explained, and not only so, but 
60 the arc is fed with current and prevented from 
appreciable attenuation and maintained at a 
practically uniform density, which is the maxi¬ 
mum density obtainable at the time. This 
may be further explained by stating that in 


practice the arc drawn off rarely exceeds rout* 65 
and one-half inches in length, whereas with 
a machine operating under the 1 conditions 
herein described an arc eighteen inches long 
can be drawn off before the arcing distance is 
passed. Thus it will be seen- that I produce jo 
an arc, maintain the same at its maximum 
density and without appreciable attenuation,, 
and short-circuit the arc while iff this condi¬ 
tion. ' . . 

While I have shown and described the tubes 7 5 
9 and 10 as arranged in sets of two each, it 
will be obvious that I can employ any desired 
number of tubes, beginning with one in each 
set. - It will also be obvious that so far as cer¬ 
tain features of the invention are concerned 80 
it will not be necessary , to arrange .the tubes 
in sets and operate the electrodes alternately, 
but that I could, for instance, employ a single 
tube and operate the same according to my in¬ 
vention. I prefer, however, to arrange the 85 
tubes in sets of two or more and operate the 
same alternately, for the reason that such op¬ 
eration affords greater rapidity in the pro¬ 
duction of the gaseous medium desired. 

In practice I have used a dynamo designed 9 ° 
to give out five amperes at five hundred volts 
and an induction-coil having an ohmic resist¬ 
ance of about one hundred ohms, said induc¬ 
tion-coil comprising an iron corewound with 
No. IScbpperwire.- With the particular form 95 
of apparatus herein described I have produced 
a gaseous medium of the character referred 
to. with the voltage across the arc varying 
from one hundred and fifty volts to nine hun¬ 
dred volts and the current in the circuit of 
the arc varying from twenty amperes to one- 
tenth of an ampere. The particular limita¬ 
tions of voltage and current above referred 
to are by no means essential, since I have 
found that flour may be bleached and modi- 105 
tied, as will hereinafter be described, with the 
voltage at the arc varying within the widest 
limits, and I believe that the same effects 
would be produced by the highest attainable 
voltage. 110 

The valuable properties referred to as being 
possessed by the gaseous medium produced by 
this apparatus are those of whitening and puri¬ 
fying cereals and otherwise improving the 
quality thereof—that is to say, I have found that t i 5 
flour after being acted upon by-the modified 
air—that is, air which has been acted upon by 
the spark or arc—is very noticeably bleached, 
presenting a dead-white color in contrast with 
the creamy yellow of the untreated flour. I 120 
have also found that when portions of the 
treated and untreated flours, equal by weight, 
are blended with equal quantities of distilled 
water the two doughs thus formed are very 
different in consistency, that from the treated 125 
flour being apparently drier arid much more 
elastic than that from the untreated flour, the 
dough from the latter flour being “short” 




and relatively non-elastic. When equal por¬ 
tions, by weight, of the two flours are blended 
with water sufficient to make a dough suitable 
for baking, it js found that the treated flour 
5 requires more water, from five to seven per 
cent, more I also find that the treated and 
untreated flours from the same barrel when 
made into -dough and baked will produce 
loaves of bread which upon being cut or 
io broken show the. same difference in color as 
was shown by the treated and untreated flours, 
the bread from the treated flour being much 
whiter. 

Having thus fully described my invention, 
i s what I claim as new, and desire to secure by 
Letters Patent of the United States, is— 

1. The method, which consists in generating 
gases from air by continuously bringing in 
contact and separating in the presence of air, 

o to form arcs, two electrodes connected with a 
source of electric^;/, and withdrawing from 
the region of the arcs the gaseous medium 
generated thereby. 

2. The method of generating a gaseous me- 
5 dium from air, which consists in continuously 

bringing in contact and separating in the pres¬ 
ence of air, to form arcs, two electrodes con¬ 
nected with a source of electricity, and then 
short-circuiting said arcs. 

30 . 3 . The method of generating a gaseous me¬ 
dium which consists in alternately bringing in 
contact and separating two sets of electrodes 
connected with a source of electricity, and 
short-circuiting the arc formed in each set by 
35 the contact of the electrodes of the other set. 

4 . The method of generating a gaseous me¬ 
dium from air which consists in bringing in 
contact in the presence of air two electrodes 
connected with a source of electricity, separat- 

40 ing said electrodes to form an arc, and auto¬ 
matically increasing the potential of the cur¬ 
rent by such separation. 

5 . The method of generating a gaseous me¬ 
dium from air which consists in bringing in 

45 contact in the presence of air two electrddes 
connected with a source of electricity, separat¬ 
ing said electrodes to form an arc, and simul¬ 
taneously with the separation of the electrodes 
increasing the potential of the current. 

50 6. The method of generating a gaseous me¬ 

dium from air which consists in alternately 
bringing in contact and separating in the pres¬ 
ence of air two sets of electrodes connected 
with a source of electricity whereby a series 
55 of arcs is generated, and withdrawing from 
the region of the arcs the gaseous medium 
generated. 

7. The method of generating a gaseous, me¬ 
dium from air which consists in alternately 
60 bringing in contact and separating in the pres¬ 
ence of air two sets of electrodes connected 
with a source of electricity, whereby a series 


of arcs is generated, and short-circuiting such 
arcs at predetermined intervals. 

8. The method of generating a gaseous me- 65 
;di»m from air, which consists in producing in a 
volume of air an electric arc, and continuously 
short-circuiting and reestablishing such arc. 

9 . The method of generating a gaseous me¬ 
dium from air, which consists in producing in a 70 
volume of air an electric arc, by bringing in 
contact: and separating two electrodes con¬ 
nected with a source of electricity and continu¬ 
ously dissipating and reestablishing such arc, 
and automatically increasing the potential of 75 
the current coincident with the formation of 
the arc. 

10. The method of generating a gaseous me¬ 
dium from air, which consists in continuously 
bringing in con tact and separating in the pres- 80 
ence of air, to form arcs of a given density, 
two electrodes connected with a source of elec¬ 
tricity, and short-circuiting each arc while At 
its maxirpum density.* 

11. The method of generating a gaseous me- 85 
dium from air, which consists in continuously 
bringing in contact and separating in the pres¬ 
ence of air, to form arcs, two electrodes con¬ 
nected with a source of electricity, maintaining 
the density of each arc without appreciable at- 90 
teiiuation, and then short-circuiting said arc. 

12. The method of generating a gaseous me¬ 

dium from air, which consists in continuously 
bringing into stationary contact and then sep¬ 
arating in the presence of air, to form arcs, 95 
two electrodes connected with a source of elec¬ 
tricity, increasing the potential of the current 
by the separation of the electrodes, and short'* 
circuiting each arc before the density of the 
same is appreciably diminished. 100 

13 . The method of generating a gaseous me¬ 
dium from air, which consists in establishing 
in the presence of air an electric arc, maintain¬ 
ing said arc at a given density, and then short- 
circuiting it before the density of the same is 105 
appreciably diminished, and withdrawing 
from the region of the arc the air modified 
thereby. 

14 .. The method of generating a gaseous me¬ 
dium from air, which consists in bringing in no 
contact two electrodes connected with a source 
of electricity, separating said electrodes in the 
presence of air to form an arc, short-circuiting 
the arc while it is at its. maximum density and 
withdrawing from the region of the arc the air 1 15 
modified thereby. 

In testimony whereof I have hereunto set 
my hand in presence of two subscribing wit¬ 
nesses. 

. .JAME&--K- ALSKXP. • 

Witnesses: 

F. B. Keefer, 

Geo. W. Rea, 
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60 Exhibit E. 

Filed January 25, 1909. 

Complainants" Exhibit “Contract oe Purchase.’" 

This agreement, made and entered into this 18th day of December, 
nineteen hundred and five, by and between the Andrews Flour Pro¬ 
cess Company, a corporation duly created and existing under the 
laws of the State of Illinois, and having its principal office at Alton, 
Illinois, party of the first part, and the Alsop Process Company, a 
corporation duly created and existing under the laws of the State of 
Missouri, and having its principal office at St. Louis, Missouri, party 
of the second part, 

Witnesseth: Whereas, United States Letters Patent No. 693,207, 
dated February 11th, 1902, and No. 698,240, dated April 22nd, 
1902, were granted to John and Sydney Andrews; and, 

Whereas, said Letters Patent were thereafter duly assigned by said 
John and Sydney Andrews to the F-our Oxidizing Company, 
Limited, by certain instruments of assignment in writing recorded 
in the United States Patent Office, and, 

Whereas, the said Flour Oxidizing Company, Limited, did there¬ 
after on or about the 28th day of October, 1905, duly assign to the 
party of the first part by instrument in writing duly recorded in the 
United States Patent Office, the entire interest in said Letters Patent; 
and 

Whereas, the party of the second part hereto, is desirous of acquir¬ 
ing the entire interest in said Letters Patent, together with any and 
all rights, causes of action, claims or demands for damages or profits 
at law or in equity on account of any existing or past infringement 
of said Letters Patent or either of them. 

Now, therefore, in consideration of the sum of one dollar in hand 
paid by said party of the second part, to the party of the first part, 
the receipt whereof is hereby acknowledged and confessed, and in 
further consideration of the stipulations and agreements herein-. 

61 after expressed, the parties hereto have agreed and by these 
presents do agree, each for itself, its successors and assigns, 

as follows: 

First, The party of the first part agrees within — days of the 
execution and delivery of this agreement for and in consideration of 
the purchase price of Three Hundred Thousand Dollars ($300,000) 
to be paid to the party of the first part as hereinafter provided, upon 
payment by the party of the second part of the sum of Eighty _ 
Thousand Dollars’ ($*80,000) upon account thereof as hereinafter 
provided, to sell, assign, transfer and convey unto the party of the 
second part the entire interest in said United States Letters Patent 
No. 693,207, dated February 11th, 1902, and said United States 
Letters Patent No. 698,240, dated April 22nd, 1902, together with 
its whole right, title and interest in and to the inventions and im¬ 
provements in said Letters Patent mentioned, but not in or for any' 
2—2021a 
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country oilier than tlic United StaU- and its territories, and without 
guarantee or undertaking as to the &cope or validity of said patents, 
and together with all the right, title and interest of the party of the 
first part in and to any right of extension or renewal, of said Letters 
Patent; and to that end to execute and deliver to the party of the 
second part a written assignment in such manner as will entitle the 
same to be recorded in the United States Patent Office and in sub 
stantial form as follows: 

Whereas, United States Letters Patent No. 693,207, dated Feb¬ 
ruary 11th, 1902, and No. 698,240, dated April 22nd, 1902, were 
duly granted to John and Sydney Andrews, of Belfast, Ireland, for 
processes of ageing and bleaching flour as in said Letters Patent set 
forth; and 1 

Whereas', by virtue of instruments in writing duly executed by 
said John and Svdnev Andrews, and recorded in the United States 
Patent Office, said John and Sydney Andrews did thereafter 

62 assign to the Flour Oxidizing Company, Limited, a corpora¬ 
tion of Liverpool, England, the entire interest in said Letters 

Patent and in and to any and all rights, causes of action and claims 
or demands for damage or profits at law T or in equity on account of 
any then present or past infringement of said Letters Patent or either 
of them; and, 

Whereas, the said Flour Oxidizing Company, Limited, did there¬ 
after on or about the 28th day of October, 1905, by an instrument 
in writing duly executed and recorded in the United States Patent 
Office assign to the Andrews Flour Process Company, a corporation 
duly created and existing under the laws of the State of Illinois, and 
having its principal office at Alton, Illinois, the entire interest in 
said Letters Patent/ together with any and all rights, causes of action 
and claims and demands for damages or profits at law or in equity on 
account of any then present or past infringement of said Letters 
Patent; or either of them; and, 

Whereas, said Andrews Flour Process Company is now the sole 
owner of said Letters Patent and of all rights under the same and 
of all rights and causes of action and claims and demands for dam¬ 
ages or profits at law on in equity on account of any present or past 
infringement of said Letters Patent or either of them; and, 

Whereas, the Alsop Process Company, a corporation duly created 
and existing under the laws of the State of Missouri, is desirous of 
acquiring the entire interest in said Letters Patent, together with 
said rights, causes of action and claims and demands: 

Now, therefore, to all whom it may concern be it known that for 
and in consideration of the sum of one and more dollars to the said 
Andrews Flour Process Company in hand paid, the receipt of which 
is hereby acknowdedged by it, the said Andrews Flour Process Com¬ 
pany has sold, assigned and transferred and by these presents does 
for itself, its successors and assigns, sell, assign and transfer 

63 unto the said Alsop Process Company, its successors and as¬ 
signs, the entire interest in the United States Letters Patent 

above mentioned and described, together wdth its whole right, title 
mid interest in and to the inventions and improvements in said Let- 
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ters Patent mentioned, but not in or for any country other than the 
United States, and together with all the right, title and interest the 
said Andrews Flour Process Company or its assigns may have in any 
right of extension or renewal of said Letters Patent or either of them, 
and also all rights and causes of action and claims and demands for 
damages or profits at law or in equity on account of any present or 
past infringement of said Letters patent or either of them; the same 
to be held and enjoyed by the said Alsop Process Company, for its 
own use and behoof and for the use and behoof of its legal repre¬ 
sentatives to the full end of the term for which said Letters Patent 
are or may be granted as fully and entirely as the same would have 
been held and enjoyed by said Andrews Flour Process Company 
had this agreement and sale not been made. 

And the said Andrews Flour Process Company for itself, its suc¬ 
cessors and assigns does hereby covenant and agree to and with the 
said Alsop Process Company, its successors and assigns, that neither 
it nor any of its predecessors in ownership of said Letters Patent has 
given or granted any rights, permits, licenses or assignments there¬ 
under or created any lien or incumbrance thereon; that at the time 
of the execution and delivery of these presents said Andrews Flour 
Process Company is the sole and lawful owner of said Letters Patent 
and has good right and lawful authority to sell and convey the same; 
that neither said Andrews Flour Process Company nor any of its 
predecessors in ownership of said Letters Patent has done any act to 
defeat or impair any rights, causes of action, claims or demands for 
damages or profits at law or in equity on account of any present 
or past infringement of said Letters Patent or either of them, 
64 and that no judgment, decree or adjudication to defeat or 
impair the same has been rendered. 

In witness whereof, the said Andrews Flour Process Company has 
caused these presents to be signed by its President and its corporate 
seal to be hereunto affixed the day and year first above mentioned. 

Signed, sealed and delivered in the presence of 

Second. Said party of the second part agrees upon the execution 
and delivery to it by the party of the first part of the said instrument 
of assignment as hereinbefore agreed conveying to said party of the 
second part all the rights, property, privileges and Letters Patent in 
the manner and to the effect as hereinbefore set forth to pay to the 
said party of the first part or its legally authorized representative 
for the use and behoof of the said party of the first part the sum of 
Eighty Thousand Dollars ($80,000) in cash upon account of the 
aforesaid purchase price of Three Hundred Thousand Dollars 
($300,000). 

And thereafter to pay the remaining Two Hundred and Twenty 
Thousand Dollars ($220,000) of said purchase price as follows: 

Until said sum shall be fully paid said party of the second part 
shall pay to the party of the first part ten per cent (10%) upon the 
gross proceeds and receipts of all sales made, licenses, permits or 
privileges granted or leases or rentals made by it of or for or in 
respect to any and all apparatus or process for ageing or bleaching 
flour, whether such apparatus or process be the same as that men- 
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Toned in the aforesaid Letters Patent or not, since the 29th day of 
November, 1905, to be applied by the party of the first part upon 
account of said Two Hundred and Twenty Thousand Dollars 
($220,000). 

And to that end, it being understood that since said 29th day of 
November, 1905, the party of the second part has kept the 

65 books of account hereinafter mentioned, said party of the 
second part shall continue from the execution hereof, to 

keep such books of account, in which shall be preserved a true 
record of all such sales, licenses, permits, privileges, rentals and 
leases with the gross prices, proceeds and receipts therefrom, and 
said ten per cent, shall be credited therein to the account of the said 
party of the first part from day to day as the drafts are paid and the 
checks or moneys received by said party of the second part for or on 
account of such proceeds and receipts. And the said party of the 
second part shall render unto the said party of the first part monthly 
statements showing each such sale, license, permit, privilege, rental 
and lease, each specified by a separate number, together with the 
terms thereof and the amount of the gross prices, proceeds and re¬ 
ceipts received or to be received therefor, together with the cash 
from time to time received on account thereof and the amount of 
the ten per cent. (10%) of such proceeds and receipts agreed to be 
credited and paid to the party of the first part as hereinbefore pro¬ 
vided ; and at the end of every period of three months from and after 
the first day of January, 1906, and on or before the fifth day after 
the expiration of each such period of three months, said party of 
the second part- will pay to said party of the first part the ten per 
cent. (10%) agreed to be credited and paid to it as aforesaid to the 
full extent that the same shall then remain due and unpaid. The 
first payment, to be made on or before April 5th, 1906, shall include 
the percentage on all such proceeds and receipts since said 29th day 
of November, 1905. 

The party of the first part shall not be entitled to interest upon 
any of the moneys payable to it as aforesaid unless said party of the 
second part, shall be in default in making payments as provided and 
in such case the party of the first part- shall be entitled to 

66 interest at the rate of six per cent. (6%) upon the payment 
so in default from the time the same became due and payable. 

It is understood that all properly executed orders or contracts for 
or in respect to apparatus or processes received by the party of the 
second part at its office in St. Louis on or after the 29th day of 
November, 1905, shall come under the provisions hereof notwith¬ 
standing such orders or contracts may have been previously made or 
received by agents or others on behalf of the party of the second 
part. 

Third. In the event that said party of the second part shall here¬ 
after sell its business or Letters Patent, then said second party shall 
as a condition precedent to such sale, impose upon the purchaser or 
purchasers thereof the full assumption of the payment to said first 
party of any balance of the said Two Hundred and Twenty Thou¬ 
sand Dollars ($220,000) that may on the date of said sale be un- 
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paid, and said purchasing party shall assume the payment of said 
balance and make the same- in accordance with the terms of this 
agreement as hereinbefore set forth and required. 

Fourth. The party of the first part shall if it so desires be per¬ 
mitted to have access to the books and records of the party of the 
second part, from time to time to such extent as may be necessary to 
determine the amounts payable to it hereunder. The said first party 
hereby agrees that it will not divulge nor permit its examiner to 
divulge the business of said second party. 

Fifth. It is understood between the parties hereto that said 
second party shall have the right for and during the period of one 
year from and after the 29th day of November, 1905, to make sales 
of apparatus or repairs to any customer or person who may have be¬ 
come a purchaser of any process or apparatus prior to November 29, 
1905, which said process and apparatus are covered by Letters Patent 
now held and owned by said second party; and upon all such 
67 sales so made during said period of one year, said second 
party shall not be required to make report or return to said 
first party or to pay the said ten per cent. (10%) of the gross amount 
thereof. 

Sixth. It is further understood that the terms of this contract 
shall not apply to sales made on business done in any country other 
than the United States and the territories thereof, or on sales made 
for use in any country other than the United States and the terri¬ 
tories thereof. 

Seventh. The said first party hereby agrees to execute and deliver 
to said second party any other or further instruments of assignment 
than as herein set forth, which may at any time be necessary to com¬ 
pletely vest said letters patent and rights in said second party accord¬ 
ing to the terms hereof. 

Eighth. Each provision of this agreement shall be binding upon 
the successors and assigns of the party by which the provision is 
made and shall inure to the benefit of the successors and assigns of 
the other party. 

In witness whereof, the parties hereto have caused this agreement 
to be executed in duplicate by their respective Presidents and their 
respective corporate seals to be hereunto affixed, attested by their re¬ 
spective Secretaries on the day and year first above written. 

ANDREWS FLOUR PROCESS COMPANY, 
By C. F. SPARKS, As President. 

* 

C. A. CALDWELL, Secretary. 

ALSOP PROCESS COMPANY, 

By A. R. BYRD, As President. 

Attest: 

J. L. HINKLE, Secretary. 
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68 £o Show Cause. 

Filed January 25, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51848. 

United States of America ex Relatione Alsop Process Co. 

vs. 

James Wilson, Secretary of Agriculture, Respondent. 

On consideration of the petition for a writ of mandamus filed 
herein on the 25th day of January 1909 it is by the court this 25th 
day of January 1909 ordered that the respondent show cause on or 
before the 12th day of February 1909 why the writ of mandamus 
should not issue as prayed, provided a copy of this order be served 
upon the defendant on or before the 30th day of January 1909. 

HARRY M. CLABAUGH, • 

Chief Justice. 


Marshal's Return r 


Served copy of the within order on James Wilson, Secretary of 
Agriculture, personally. 

Jan. 25, 1909. 

AULICK PALMER, Marshal. 

H. 


69 Answer of Respondent to Rule to Show Cause. 

Filed February 23, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51348. 

United States of America ex Rel. Alsop Process Company 

vs. 

James Wilson, Secretary of Agriculture, Respondent. 

This respondent, James Wilson, Secretary of Agriculture of the 
United States, saving to himself all manner of exceptions to the want 
of jurisdiction in relator to file this petition because of the same ap¬ 
pearing on the face of the petition, and all benefit of exception of the 
lack of jurisdiction of this Court to entertain the said petition or to 
grant the w 7 rit of mandamus therein prayed or to control the judg¬ 
ment and action of the said respondent in the matters complained of 
in the said petition which are vested by law under the control of your 
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respondent, and specifically pointing out and urging to the Court 
that it does not appear by the said petition that the said relator has 
any right title or interest in the matters affected by the judgment and 
action of your respondent referred to in the said petition, and is not 
a party to nor legally interested in the proceedings in which said 
judgment and action of your respondent have been made, and spe¬ 
cifically pointing out and urging to the Court that your respondent 
is clothed by law with the power and the jurisdiction to decide the 
matters and questions complained of in the said petition and that his 
judgment and action in the premises are not thereafter subject to 
review, modification, reversal or affirmance by this Court, neverthe¬ 
less for answer unto the said rule, or so much as respondent is ad¬ 
vised is necessary to answer, says: 

That he has no knowledge as to the averments of the incorpora¬ 
tion of petitioner under the laws of the State of Missouri, and if the 
same be material calls for proof thereof. He admits that the relator 
is engaged in the manufacture of machinery which may be used to 
bleach flour, and in the sale of said machinery. He does not know 
whether the same is sold by relator in the different States of the 
Union or in the District of Columbia, and if the same be material 
calR for strict proof thereof. Respondent has no knowledge as to the 
extent to which the said machinery of relator has been adopted and 
used by millers in the United States, its territories and possessions, 
for the purpose of bleaching flour. 

70 Respondent admits the averments of the said petition with 
respect to his incumbency and his authority as Secretary of 

Agriculture of the United States. 

As to the averments of the said petition with respect to the alleged 
patenting of the Alsop Process for bleaching flour, and as to the ex¬ 
hibits A, B, C and D, filed with the said petition and relating to the 
said averments, respondent submits that the same import matters of 
law, and that he is not obliged to answer same. He is advised, how¬ 
ever, and therefore avers that it is wholly immaterial to the ques¬ 
tion of the jurisdiction of the court to grant the writ of mandamus 
prayed for in this action that the idea or design of certain machinery 
may have been patented, which may be used, among other processes, 
for the purpose of bleaching flour. The same is wholly immaterial 
to, independent of, and in no wise legally connected with the right 
of your respondent to decide, in pursuance of the authority conferred 
on him by the provisions of the Food and Drugs Act approved June 
30, 1908, that flour which is bleached by the use of nitrogen 
peroxide is deleterious and adulterated within the meaning of the 
said Act. Your respondent submits that the patenting of the said 
process confers no right on petitioner and gives him no status to seek 
of this Court this writ to compel the respondent to change or revoke 
his decision that the said flour so bleached as aforesaid is adulterated. 
Your respondent has not condemned the patent or the machinery 
of relator, but has condemned a certain flour which is not owned by 
relator and in which it has no interest. 

Respondent is in no wise advised as to what expense^ re- 

71 lator has incurred in advertising the said machinery or in 
introducing it to the trade, or to what extent the said ma- 
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ehinery has been adopted by merchant flour millers throughout the 
United States, or as to what profit relator has derived from the sale 
of the said machinery, and submits that the same and each of the 
said averments are wholly immaterial and collateral to the question 
of the right of relator to seek this writ of mandamus or the Court 
to grant it, and your respondent respectfully suggests that by reason 
of said averments nothing has been shown to give this relator or this 
Court any jurisdiction in the premises to revoke or modify or restrain 
the judgment and action of your respondent in the premises. 

With respect to the averments of the said petition that the Alsop 
Process of relator as employed by millers of the United States in 
the bleaching of flour is a harmless process, “being accomplished by 
the passage of pure air through a flaming discharge of electricity, 
and the application of the resultant gaseous medium to the freshly- 
ground flour as the latter passes through an agitator”, as set out in 
the said petition, respondent says that the said averment is imma¬ 
terial in that the said respondent has not assumed jurisdiction of nor 
decided the question of the harmlessness, vel non , of the machinery 
or the process of relator, and has no concern therewith, and respond¬ 
ent submits that the said averment, as the other averment in this 
behalf throughout the petition, must be disregarded by the Court 
and for naught held. 

As to the averments that the flour as treated by the process of 
relator “has no substance mixed or packed with it so as to reduce or 
lower or injuriously affect its quality or strength; that' no valuable 
constituent of the flour has thereby been wholly or in part 
72 abstracted; that the flour thus treated has not been mixed, 
colored, powdered, coated or stained in a manner whereby 
damage or inferiority is concealed; that the flour thus treated does 
not contain any poisonous or other added deleterious ingredient 
which may render said flour injurious to health; that the flour thus 
treated does not consist in whole or in part of filthy, decomposed or 
putrid animal or vegetable substance or any portion of an animal 
unfit for food, whether manufactured or not, and that it is not the 
product of a diseased animal or one that has died otherwise than 
by slaughter”—as to these said averments, respondent says that most 
of the same are irrelevant and immaterial, but that the whole of 
same as pleaded are emphatically denied. Respondent says that the 
flour which is bleached is reduced and lowered in its quality and 
strength; that the said flour is so artificially colored as to conceal 
inferiority, and that it contains a poisonous and deleterious in¬ 
gredient which has been added, and that the said flour is deleterious 
and injurious to health. 

Respondent says that the bleaching of the said flour is effected 
by nitrogen peroxide, and that the resultant product is deleterious, 
and is adulterated within the meaning of the aforesaid Food and 
Drags Act approved June thirtieth 1906; that the said respondent, 
after the most careful and exhaustive consideration, in the course 
of which a full hearing was accorded to all parties desiring to present 
any phases of the question, respondent in the sphere of his juris¬ 
diction and within his discretion vested in him by the aforesaid 
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Food and Drugs Act approved June thirtieth, 1906, decided that the 
said flour so bleached is adulterated within the meaning of 

73 the said Food and Drugs Act approved June thirtieth, 1906, 
and that the said respondent reached his decision and pub¬ 
lished the same heretofore, to-wit, on the ninth day of December, 
A. D. 1908. Respondent further represents to the Court that the 
averments of the petition in this behalf, as the other averments of 
the said petition, are irrelevant and immaterial, in that it is not 
a question in this case of what the machinery or process of relator 
may do or is capable of performing. The said machinery is in no 
wise before this Court, and was never before your respondent for 
his consideration, decision or action. Respondent has no concern 
with it nor with relator; but the question which was before respond¬ 
ent was that respecting whether bleached flour is adulterated within 
the meaning of the Food and Drugs Act approved June thirtieth, 
1906. Respondent has decided, under the authority of the said Act, 
that the said' bleached flour is so adulterated, and said relator has 
no legal status to assail or controvert this finding, and the Court, it is 
respectfully submitted, has no jurisdiction to review it. Respondent 
suggests that the fact he decided was that bleached flour is an 
adulterated product under the said Food and Drugs Act approved 
June thirtieth, 1906, and it is wholly irrelevant to the legality of that 
decision what may be the capacity, the potentiality or the character 
of the output of the machinery of relator. 

Respondent admits the averments of the said petition with respect 
to the making of uniform rules and regulations by the Secretary of 
the Treasury, the Secretary of Commerce and Labor, and the re¬ 
spondent, under the provisions of the said Food and Drugs Act ap¬ 
proved June thirtieth, 1906, to the end of carrying out its 

74 provisions. Respondent also admits that prior to the 
eighteenth day of November, A. D. 1908, he caused to be in¬ 
serted in certain milling journals and other periodicals a notice to 
the effect that a public hearing on the subject of bleached flour 
would be held at the Department of Agriculture in the City of Wash¬ 
ington, District of Columbia, on November eighteenth, 1908, and 
that the said hearing was held, and was presided over by respondent 
and the Board of Food and Drug Inspection, and continued through 
five days, and that many parties were heard, arguing in favor of and 
against the bleaching of flour, and that testimony was adduced, and 
that the subject was thoroughly examined from all standpoints. Re¬ 
spondent further represents that for many months prior to Novem¬ 
ber, 1908, he made an exhaustive inquiry into the character, compo¬ 
sition and purity of bleached flour, and that he caused the matter 
to be investigated exhaustively by the Bureau of Chemistry of the 
Department of Agriculture, and that from all the evidence adduced 
it was conclusively established that flour bleached with nitrogen 
peroxide was adulterated within the meaning of said Food and Drugs 
Act approved June thirtieth, 1906. But in the exercise of abundant 
care and caution, the said respondent decided to renew the investiga¬ 
tion of this subject, and to consider the matter more fully before 
finally deciding under the authority of the said Food and Drugs Act 

" 3—2021a 
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approved June thirtieth, 1906, whether the said bleached flour was 
adulterated and whether it was prohibited within the provisions of 
the said Food and Drugs Act approved June thirtieth, 1906, arid 
accordingly your respondent issued a notice to all parties interested 
that a public hearing would be held in the Department of 

75 Agriculture in the City of Washington, District of Columbia, 
on the eighteenth day of November, 1908, when the matter 

would he publicly considered. The said hearing was entirely ad¬ 
visory to your said respondent, and the millers and manufacturers 
and others w r ho attended did so voluntarily. By reason of said 
hearing, your respondent was put in possession of further and addi¬ 
tional evidence relative to the subject and helpful to him in a thor¬ 
ough consideration of the same prior to his reaching a decision in 
his full discretion and judgment authorized by the said Act. The 
said hearing was authorized both impliedly by the provisions of the 
said Food and Drugs Act approved June thirtieth, 1906, which re¬ 
quired your respondent to decide certain matters therein embodied 
and therefore authorized him to previously investigate such matters 
in such vise as he deems needful or proper, and expressly by the 
provisions of the Agricultural Appropriation Act of Congress ap¬ 
proved May twenty-third, 1908, appropriating certain sums of money 
to defray the expenses of the conducting of investigations and of 
labor and expert -work in that connection by the Bureau of Chemis¬ 
try, Department of Agriculture, and for the purpose of collecting, 
digesting, reporting and illustrating the results of said investigations,, 
and for the purpose of carrying into effect the provisions of the said 
Food and Drugs Act approved June thirtieth, 1906. After having 
considered the question of whether bleached flour is adulterated, and 
having notified all persons interested in the inquiry to attend said 
hearing and produce any evidence which might bear upon the sub¬ 
ject, and after having gathered all evidence, information and other 
facts which would enlighten your respondent and enable him 

76 to intelligently decide the same and to carry out the pro¬ 
visions of the said Food and Drugs Act approved June thir¬ 
tieth, 1906, and after hearing the arguments of all parties interested, 
your respondent thereupon took the matter under consideration, and 
in his discretion and in the exercise of that judgment authorized and 
vouchsafed to him by the provisions of the said Food and Drugs Act 
approved June thirtieth, 1906, your respondent decided that flour 
bleached by the use of nitrogen peroxide is adulterated, within the 
meaning of the said Food and Drugs Act approved June thirtieth, 
1906, and that the same is forbidden by the terms of the said Act, 
and thereupon your respondent announced and published the said 
decision, contained in F. I. D. 100, issued December tenth, 1908, 
and which is the same decision set out in pages five and six of said 
petition. 

Despondent denies the averments of the said petition that the said 
hearing and the said decision are without right or color of law, and 
that the bulletin issued by your respondent publishing his said de¬ 
cision is without right or color of law. Your respondent says that 
the said publication of the said bulletin is authorized and required 
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by the aforesaid Appropriation Act of Congress approved May 
twenty-third, 1908, and authorized by the said Food and Drugs 
Act approved June thirtieth, 1906. Respondent further says that 
the said bulletin is a publication of useful information relating to 
matters placed by law under the control and in the care of your 
respondent as Secretary of Agriculture, and that the said bulletin, 
in no wise mentions or relates to the said relator, and that it has 
not been legally damaged thereby, and has no status to seek of this 
Court, any relief or redress in connection therewith. 

77 Your respondent denies in general the other averments of 
the petition that the finding and decision of your respondent 

that flour bleached by nitrogen peroxide is adulterated within the 
meaning of the said Food and Drugs Act approved June thirtieth, 
1908, is an unjust, unauthorized, arbitrary and oppressive exercise 
of authority, and is without color or right of law, and is in disregard, 
of the provisions of the said Food and Drugs Act approved June 
thirtieth, 1906, and the rules and regulations formulated and 
adopted thereunder. Respondent denies the same in toto, and fur¬ 
ther denies the interest of relator to assail the same and says that 
the relator has no right in this Court, and that he has not shown 
by said petition that he has been legally damaged or affected or 
reached by the said finding and decision of your respondent. 

Generally and more fully answering the said petition, respond¬ 
ent says That by virtue of the provisions of the said Food and Drugs 
Act approved June thirtieth, 1906, your respondent, in conformity 
with the terms thereof and the rules and refulations formulated and 
adopted thereunder, is vested with the absolute authority to decide 
what constitutes adulteration within the meaning of the said Act, 
and upon deciding that the product is adulterated to certify the 
facts of such a violation of the Act to the proper United States atr 
torney for such proceedings in law as the violation may demand. 
In order to reach his decision, your respondent is not only au¬ 
thorized, but in fact required, in the careful and conscientious dis¬ 
charge of his duty, to investigate the subject fully and to hear be¬ 
fore he condemns. To that end he is directly authorized to hold 
such hearings as to him may seem proper, and to seek in- 

78 formation from all proper available sources. Your respond¬ 
ent is further authorized expressly to hold such hearings and 

to investigate the subject by the plain provisions of the Act of Con¬ 
gress approved May twenty-third, 1908. In pursuance of such au¬ 
thority, your respondent, ftas hereinbefore set out, did proceed to 
the consideration of whether flour bleached by the use of nitrogen 
peroxide is adulterated within the meaning of the said Food and 
Drugs Act approved June thirtieth, 1906, and prior to his decision 
on the said matter your respondent exhaustively investigated the 
whole subject, and held the hearings hereinbefore referred to, and 
examined other evidence and data therein mentioned, and thereafter, 
to-wit, on the tenth day of December, 1908, your respondent in the 
exercise of his authority and in his discretion and by the judgment,, 
all provided for by the said Act of Congress approved June thirtieth, 
1908, decided that flour bleached by the use of nitrogen peroxide 
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was adulterated within the meaning of the aforesaid Act of Con¬ 
gress approved June thirtieth, 190(1, and that the character of the 
adulteration is such that no statement upon the label will bring 
the bleached flour within the laws, and that accordingly bleached 
hour is prohibited and contraband by the terms of the said Food 
and Drugs Act approved June thirtieth, 1906. In accordance with 
the provisions of law and the regulations prescribed under said Act, 
your respondent then published his finding. But inasmuch as the 
practice of bleaching flour had been adopted by many millers, your 
respondent desires to avoid as much loss as possible, to the parties 
interested which would be caused by an immediate prohibition of 
the sale of bleached flour, and desired to reduce the incon- 
79 venience of persons using said bleached flour resulting from 
respondent’s decision to a minimum, and to this end re¬ 
spondent decided to postpone the time when he would report cases 
of the use of bleached flour for prosecution to the expiration of six 
months from the date of his said finding. This decision was made 
by your respondent in the exercise of extreme leniency and fairness, 
and in order to enable parties affected by his said decision to read¬ 
just their business in the ample time intervening before respond¬ 
ent’s certification of cases of bleached flour for prosecution to the 
proper United States attorneys. By Section four of the said Food 
and Drugs Act approved June thirtieth, 1906, your respondent is 
required to certify the facts of any violation of the said Act to the • 
proper United States attorney for proper proceedings, and it is this 
certification and notice to such United States attorneys which re¬ 
lator seeks to have your respondent forbidden to make. And re¬ 
spondent therefore suggests that the whole matter of deciding 
whether bleached flour is adulterated is vested by law in him, under 
the provisions of the said Food and Drugs Act approved June 
thirtieth, 1906; that his action and decision thereunder within his 
jurisdiction are complete and final; that such decision so made 
within his proper jurisdiction is the act of an executive and ad¬ 
ministrative branch of the government co-ordinate with the judiciary 
independent thereof, and that this Court has therefore 
no right or authority or jurisdiction to review his decision, to modify 
it or reverse it, or to nullify his decision and action by granting the 
writ of yuan damns prayed for in the said petition nor to substitute 
its own judgment and oust the Secretary of Agriculture from 
80 deciding whether bleached flour is adulterated, nor to consti¬ 
tute this Court a court of error and review of the decisions of 
the said Secretary of Agriculture. 

And your respondent further represents that besides the total 
lack of fundamental jurisdiction in this Court to review the finding 
and the action of respondent in the premises, the relator is itself 
wholly without any legal status or legal interest to seek the remedy 
it prays. Your respondent has passed no judgment upon the ma¬ 
chinery of the relator, and has no jurisdiction over the same, nor 
concern therewith. The said relator is not an owner of bleached 
flour nor a manufacturer of the same. The judgment of the said 
respondent has to do only with the bleached flour, the product itself. 
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and has no jurisdiction over or concern in one of the kinds of process 
by which the said product may be secured. And respondent sub¬ 
mits that the claims of the said relator are wholly collateral, and 
that its petition fails to show any legal damage; and in the state¬ 
ment that the decision of the respondent that bleached flour is adul¬ 
terated will injuriously affect the relator because thereby the manu¬ 
facturers of bleached flour will cease to have need for the process of 
relator, it does not set out any legal claim of relator or give it any 
interest or legal status to seek of the Court a writ of mandamus to 
cancel the* judgment of your respondent and to prevent him from 
carrying out the provisions of the said Food and Drugs Act approved. 
June thirtieth, 1906. 

And finally your respondent says there is no status whatever in 
the relator to seek, nor in the Court to grant the writ of mandamus 
compelling your respondent to withhold recommendation of prose¬ 
cutions against persons dealing in bleached flour, who are in 
81 no wise identical with or related to the relator. The request 
of the relator in this connection is a meddlesome intrusion, 
nor is there any status in relator to seek or in the Court to grant the 
writ of mandamus commanding the said Secretary of Agriculture 
to revoke and annul his said finding and decision. 

And having fully answered your respondent therefore prays that 
the rule to show cause issued herein may be discharged, that the 
writ of mandamus prayed for may be denied, and that the petition 
may be dismissed at the cost of the relator. 

JAMES WILSON. 

DANIEL W. BAKER, 

TJ. S. Att’y. 

STUART McNAMARA, 

Ass'tf TJ. S. Att’y. 


District of Columbia, ss: 

James Wilson, Secretary' of Agriculture of the United States of 
America, being first duly sworn, on oath says that he has read the 
foregoing answer to the rule to show cause by him subscribed, and 
knows the contents thereof; that the matters and facts therein stated 
of his own knowledge are true, and those stated on information and 
belief he believes to be true. 

JAMES WILSON. 

Sworn to and subscribed before me this 28rd day of February, 
A. D. 1809. 

[seal.] JAMES E. JONES, 

Notary Public , D. C. 
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82 Demurrer. 

Filed March 3, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51348. 

United States of America ex Rel . Alsop Process Company 

vs. 

James Wilson, Secretary of Agriculture, Respondent. 

The petitioner says that the answer filed by Respondent to the 
above entitled cause is bad in law, and constitutes no sufficient 
defense. 

GEO. W. REA, 

A ttfy for Petitioner. 


Note. 

One matter to be argued on demurrer is that the Secretary of 
Agriculture is shown, by his answer, to have acted arbitrarily and 
oppressively, in that he did not proceed according to the Statutes. 

One other matter to be argued on demurrer is that the answer of 
the Secretary of Agriculture shows no authority in law for holding 
the public hearing and publishing the decision complained of. 

83 Opinion of the Court. 

Filed April 30, 1909. 

In the Supreme Court of the District of Columbia. 

At Law. No. 51348. 

United States of America ex Rel. Alsop Process Company 

vs. 

James Wilson, Secretary of Agriculture, Respondent. 

This is a petition for a writ of mandamus. A rule to show cause 
w r as issued which the respondent has answered and to this answer 
the petitioner has demurred. The case was heard upon the demurrer 
and would have been disposed of at the time had it not been that 
the court understood that the parties desired that an opinion should 
be filed dealing fully with all the points involved. The case has 
been left undisposed of in the hope that opportunity would be found 
to prepare such an opinion, but the pressure of other duties having 
thus far prevented, and no likelihood appearing that the same can 
be done within the next few days, it is thought best to dispose of 
the ease without answering categorically the numerous points made 





JAMES WILSON, SECRETARY, ETC. 


73 


in the brief of the petitioner, /.iter all what the case amounts to is 
this. The Secretary of Agriculture has made up his mind that 
bleached flour is obnoxious to the provisions of the pure food act 
and has made that opinion public, announcing at the same 

84 time that after six months, during which time manufacturers 
and dealers will have an opportunity to adjust themselves to 

the situation, he will call upon the respective district attorneys to 
proceed against violators of the law. The petitioner claims to be the 
owner of a patent on the bleaching process and to be injured by the 
announcement of this opinion and intention. He is not the owner 
of any flour; he merely owns the patent and makes and sells the 
machinery. He says that the Secretary did not proceed according to 
the provisions of the pure food law in making up his mind; that he 
had no right to tell the public what opinion he had formed, nor 
what course he intended to pursue; that if he is going to recommend 
prosecutions at all he is bound to do so at once and not wait six 
months. He therefore asks this court, by the great writ of man¬ 
damus, to command the Secretary to vacate his decision, to take 
back what- he has said, and hereafter to proceed strictly according to 
the law. The mere statement of the proposition seems to furnish its 
own answer and to render an elaborate opinion unnecessary. This 
court cannot change the fact that the Secretary entertains this opin¬ 
ion, nor the fact that he intends to call on the district attorneys to 
test the cases in the courts. It cannot command him not to make 
his opinion and intention known and if it could it would be useless 
for he has already made it known, and the petitioner itself is mak¬ 
ing the fact still more widely known by this proceeding. The merits 
of the real question, namely, whether flour subjected to the bleach¬ 
ing process may be sold without violating the pure food law, is one 
that will ultimately be determined by the courts. In the 

85 meantime the Secretary is not violating any law in having 
an opinion and in telling the public what it is. 

The demurrer is overruled. 

WENDELL P. STAFFORD, Justice. 

Supreme Court of the District of Columbia. 

Friday, Apri.l 30, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

******* 

At Law. No. 51348. 

United States of America ex Relatione Alsop Process Company, 

Petitioner, 

vs. 

James Wilson, Secretary of Agriculture, Respondent. 

Upon consideration of the petitioner’s demurrer to the respond¬ 
ent’s answer to the rule to show cause herein, it is ordered that said 
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demurrer be, and it is hereby overruled; whereupon said petitioner 
now in open Court says that he will stand upon his said demurrer, 
it is ordered that judgment on said demurrer be entered. 

Therefore it is considered that the rule to show cause herein 
86 be, and the same is hereby discharged, the petition dismissed, 
and that the respondent recover against the petitioner, the 
costs of his defense, to be taxed by the Clerk, and have execution 
thereof. 

From the foregoing the petitioner, by his Attorney in _ open 
Court, notes an appeal to the Court of Appeals of the District of 
Columbia, and, upon motion, the penalty of the bond for costs on 
said appeal is hereby fixed in the sum of one hundred dollars ($100) 
or, in lieu thereof, a deposit of one hundred dollars ($100). 

M emorandwm . 

April 30, 1909.—$100 deposited in lieu of appeal bond. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed April 30, 1909. 


In the Supreme Court of the District of Columbia, the 30 Day of 

April, 1909. 

At Law. No. 51348. 

United States of America ex Rel. Alsop Process Co. 

vs. 

James Wilson, Sec’y of Agriculture. 


The Clerk of said Court will please furnish transcript of the 
87 record for appeal to Court of Appeals, to include Petition 
AfFt & Exhibits; order to show cause; appearance answer; 
demurrer; order of court & opinion, appeal & memorandum of bond 
& designation. 

GEO. W. REA, 
Attorney for Petitioner. 


88 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia f ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
87, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51348 at Law, wherein United 
States of America ex relatione Alsop Process Company is Relator 
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and James Wilson, Secretary of Agriculture is Respondent, as the 
same remains upon the files and of record in said Court. 

In testimony wherof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
4th day of May A. D. 1909. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
2021. United States of America ex relatione Alsop Process Corn- 
pan y, appellant, vs. James Wilson, Secretary of Agriculture. Court 
of Appeals, District of Columbia. Filed May 4, 1909; Henry W. 
Hodges, clerk. 
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UNITED STATES OF AMERICA Ex Relatione 
ALSOP PROCESS COMPANY, Appellant, 

vs. 

JAMES WILSON, Secretary of Agriculture. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLANT. 


To the Honorable , the Judges of the Court of Appeals 
of the District of Columbia . 

May it Please Your Honors : 

This case comes before this Court on appeal from the 
decision of his Honor, Mr. Justice Stafford, overruling 
the demurrer of the petitioner below to an auswer of 
the Honorable James Wilson, Secretary of Agriculture, 
to a rule to show cause in a mandamus proceeding. 
The following are the facts: 
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STATEMENT OF FACTS. 

I. 

* 

By an act entitled “An act for preventing the manu¬ 
facture, sale or transportation of adulterated, mis¬ 
branded, poisonous or deleterious foods, drugs, medi¬ 
cines and liquors, and for regulating traffic therein, and 
for other purposes ”, and known a s the FQDjLancLDrugs 
Act, June 30th, 1906, Congress enacted certain legisla¬ 
tion^ GrtTng^We manufacture of adulterated and 
misbranded foods or drugs within any territory of the 
United States or the District of Columbia, or the intro¬ 
duction of the same into interstate commerce; declared 
what articles should be considered adulterated within 
the meaning of the act; and charged the Secretary of 
the Treasury, the Secretary of Agriculture and the Sec¬ 
retary of Commerce and Labor with the duty of making 

mj 

uniform rules and regulations for carrying out the pro¬ 
visions of the act, prescribing certain modes of proced¬ 
ure to be followed for determining violations of the act, 
and the duties of the officers of the Government in the 
premises. This act was approv ed June 30th, r 19Q 6, and 

Section 1 3 thereof ~shonld be.|n 

Twee and effect from an4*afterThe first (lay^ot January, 
nineteen hundred and seven. 

II. 

On November 18th, 1908, a public hearing on the 
subject of “Bleached Flour” was held before the Sec¬ 
retary of Agriculture and the Board of Food and Drug 
Inspection in the Agricultural Department at Washing¬ 
ton, D. 0. Notices that such hearing was to be held were 
inserted in various trade journals prior to the hearing, 



and there were in attendance a number of millers from 
various parts of the United States. The hearing ex¬ 
tended over part of five days, and thereafter the Secre-. 
tary of Agriculture published an alleged decision which 
is known as ‘‘Food Inspection Decision 100.” (Rec., 
p. 4.) 

III. 

The appellant thereupon filed with the clerk of the 
Supreme Court of the District of Columbia its petition 
for a writ of mandamus. (Rec., p. 1.) 

IY. 

An order to show cause, signed by his Honor, Mr. 
Chief Justice Clabaugh, was then served upon respond¬ 
ent, and in due course the latter filed his answer to the 
writ. (Rec., p. 64.) 

/ 

/ Thereupon the appellant demurred to the answer, and 
The demurrer was overruled. (Rec., p. 72.) 






POINTS AND AUTHORITIES. 

The appellant contends: 

1. That the only hearing contemplated by the Act of 
Congress aforesaid, and provided for in the Rules and 
Regulations passed in pursuance thereof, is a private 
hearing. 

Section 4 of the Act, and Regulation 5 of the 
Rules and Regulations. 

2. That the only publication authorized by said Act, 
and by the Rules and Regulations passed in pursuance 
thereof, is publication after judgment of the Court. 

Section 4 of the Act, and Regulation 6 of the 
Rules and Regulations. 

3. That prior to any hearing there must be an ex¬ 
amination of a specific sample, or samples; notice of 
the violation of the Act, together with a copy of the 
findings, must be furnished to the party or parties from 
whom the sample was obtained or who executed the 
guaranty as provided in the Act, and a date must be 
fixed at which such party, or parties, may be heard. 

Section 4 of the Act, and Regulation 5 of the 
Rules and Regulations. 

4. That aside from fixing a date of hearing the Secre¬ 
tary, in his actions complained of, failed to comply with 
the express provisions of Section 4 of the Act, and of 
Regulation 5 of the Rules and Regulations passed in 
pursuance thereof. 

5. That there was no authority vested in the Secre¬ 
tary by the Act aforesaid to make any publication of 
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finding prior to a judgment of a court, and that such 
publication was made in violation of the express provis¬ 
ions of Regulation 6 of the Rules and Regulations for 
the enforcement of the Food and Drugs Act, June 30, 
1906. 

6. That compliance with the requirements of Section 
4 of the Act and of Regulations 5 and 6 of the Rules 
and Regulations passed in pursuance thereof, must pre¬ 
cede any recommendation of the Secretary of Agricul¬ 
ture for prosecutions under the Act. 

7. That if it be a fact that flour bleached with perox¬ 
ide of nitrogen is an adulterated product under the law, 
the Secretary of Agriculture was without authority of 
law, and himself violated the law, in officially permit¬ 
ting this unlawful product to be sold during a period of 
six months, and the said unlawful action should be va¬ 
cated, and he be compelled to proceed according to law. 

8. That all of the acts and doings aforesaid of the 
Secretary of Agriculture, as recited in respondent’s 
answer, are shown by the answer to have been arbi¬ 
trary and oppressive, and without right or color of law, 
and that the same should be annulled, vacated, and 
for naught held. 

Garfield v. U. S. ex rel. Goldsby, 211 U. S. 249; 

Payne v. U. S., 20 App. (D. C.) 581; 

American School of Magnetic Healing v. Mc- 
Annulty, 187 U. S. 94. 

9. That the Agricultural Appropriation Act of May 
23, 1908, does not expressly, or by necessary implica¬ 
tion, or at all, modify or repeal any of the sections of 
the Food and Drugs Act, June 30, 1906, and the said 
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Agricultural Appropriation Act of May 23, 1908, con¬ 
ferred no authority on the Secretary of Agiculture 
to hold the said hearing, nor to publish his said de¬ 
cision, nor to act otherwise than as provided by the 
said Food and Drugs Act, June 30, 1906, and the Rules 
and Regulations established thereunder. < 

10. That patents are property; and the owner of a 
patent is both legally and equitably entitled to the same 
protection for that property that the owner of any other 
species of property may enjoy; and he cannot be con¬ 
stitutionally deprived of that property without due 
process of law. 

Walker on Patents, p. 138, Par. 151, and cases 
cited; 

Cammeyer v. Newton, 94 U. S. 225. 

11. That relator has a sufficient interest in the sub¬ 
ject-matter involved to entitle it to institute this pro¬ 
ceeding. 

Van Horne v. State, 51 Neb. 231; 

State v. Shropshire, 4 Neb. 411; 

State ex rel. v. Kearney, 25 Neb. 266; 

State ex rel. v. Public Schools, 134 Mo. 296; 

Boylan v. Warren, 7 Amer. State Rep. 551; 

State ex rel. v. Williams, 32 Amer. Rep. 19; 

State v. Gracy, 11 Nevada, 223; 

Glencoe v. People, 78 Ill. 382; 

People v. Meakim, 56 Hun. 626; 

Garrison v. Webb, 107 Ala. 499; 

Lyon v. Rice, 41 Conn. 245; 

State v. Davis, 54 Mo. App. 447; 

ClJnion Pacific R. R. Co. v. Hall, 91 U. S. 343;J 
r Board of Liquidation v. McComb, 92 U. S. 53 |T 
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12. That the proper maimer of procedure under the 
facts is by writ of mandamus. 

State ex rel. v. Judge, 25 La. Ann. 149; 

Baldwin v. Branch, 48 Mich. 525; 

Jacobsin v. Hosmer, 76 Mich. 234; 

State ex rel . v. Public Schools, 134 Mo. 296^ 
Grarfield v. Goldsby, 211 U. S. 249; 

Marbury v. Madison, 1 Cranch. 137; 

Kentucky v. Dennison, 24 How. 66; 

Kendall v. U. S., 12 Pet. 524; 

United States v. Black, 128 U. S. 40 (case 993). 
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ARGUMENT. 

I. 

A brief explanation of the process under considera¬ 
tion may be helpful to the Court and is here inserted. 

Explanation of Process: The Alsop Process has been 
in use approximately five years. This process is 
accomplished by forming flaming discharges of elec¬ 
tricity, and continuously passing air through or in prox¬ 
imity to such electric discharges, and thence to an agi¬ 
tator through which the freshly-ground flour passes, 
and in which said flour is brought into intimate contact 
with the air which has been modified by the flaming 
electric discharge. The flour subjected to this modified 
air is slightly whitened in appearance, and is dried out 
to an appreciable extent. The air modified by the flam¬ 
ing electric discharge forms a gaseous medium which 
consists of about ninety-nine parts of pure air and one 
part of nitrogen peroxide. The presence of nitrogen 
peroxide is essential to effect the so-called bleaching of 
flour. While it is realized that the merits of the pro¬ 
cess, or the question of adulteration, are not at issue m 
this proceeding, it seems proper to state, as was done 
in the petition, our belief in the process, based on the 
highest scientific authority, as absolutely harmless and 
non-fraudulent, in order that the Court may not get the 
idea that this proceeding is one instituted merely for 
the purpose of delaying the inevitable as long as pos¬ 
sible. On the contrary, we are entirely convinced that 
we can demonstrate to the satisfaction of any Court our 
contentions in this regard, and one of our chief causes 
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of grievance is the fact that while the respondent’s de¬ 
cision has done as much harm to the business of ap¬ 
pellant as though it had been an authorized finding, 
binding on all parties concerned, he at the same time 
left the appellant without recourse until such time as 
he might see fit to recommend prosecutions. The ap¬ 
pellant contrary to the statements in the answer of re-, 
spondent, is not only willing, but anxious to have its 
day in court. What the relator desires is to prevent 
the indiscriminate bringing of suits based on the unlaw¬ 
ful decision of the Secretary, and to have the Secre¬ 
tary of Agriculture proceed according to law. 

Hearing* and Publication of Decision: The decision 
of the Secretary of Agriculture above referred to, hold¬ 
ing that flour bleached by peroxide of nitrogen is an 
adulterated product under the Food and Drugs Act, 
June 30th, 1906, was reproduced in the trade journals 
and press of the country, and was given wide publicity. 
The millers generally throughout the country regarded 
this decision as a final and authoritative determination 
by the Department of Agriculture that the bleaching of 
flour was illegal, and as decisive of the question of 
their right to use the bleaching process. In conse¬ 
quence of this widespread belief that the bleaching 
process could no longer be legally practiced, the ap¬ 
pellant was practically put out of business, so far as 
selling its processs and apparatus is concerned, and, 
further, a large and constantly increasing number of 
its customers have refused, and are refusing to pay 
sums of money legally due it basing their refusal on the 
ground that the use of the process sold to them had 
been prohibited by the Department. 
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The appellant denies the right of the Secretary of 
Agriculture or of the Board of Food and Drug Inspec¬ 
tion, to hold public hearings in matters involving the 
question of the legality of an article of food, drug or 
confectionery arising under the said Food and Drugs 
Act, June 30th, 1906. A perusal of this Act, and of 
Regulations 5 and 6 of the Rules and Regulations for 
the enforcement thereof, make it perfectly manifest 
that the purpose had in view was to prevent the neces¬ 
sary investigations and inquiries respecting supposed 
violations of the law from working a hardship on an 
innocent manufacturer or dealer. This purpose is sub¬ 
served by providing for a notification to the party or 
parties affected, who shall be given an opportunity to 
be heard, and this hearing must be private and confined 
to questions of fact. There is no provision in the law 
authorizing publication of the findings of the analyst or 
the Examiner prior to recommendation by the Secretary 
for prosecution. 

II. 

THE FOOD AND DRUGS ACT, JUNE 30, 1906. 

Section 4. “That the examinations of specimens of 
foods and drugs shall be made in the Bureau of Chem¬ 
istry of the Department of Agriculture, or under the 
direction and supervision of such Bureau, for the pur¬ 
pose of determining from such examinations whether 
such articles are adulterated or misbranded within the 
meaning of this Act, and if it shall appear from any 
such examination that any of such specimens is adul¬ 
terated or misbranded within the meaning of this Act, 
the Secretary of Agriculture shall cause notice thereof 
to be given to the party from whom such sample was 
obtained. Any party so notified shall be given an op¬ 
portunity to be heard, under such rules and regulations 
as may be prescribed as aforesaid, and if it appears that 
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any of the provisions of this Act have been violated by 
such party, then the Secretary of Agriculture shall at 
once certify tbe facts to the proper United States Dis¬ 
trict Attorney, with a copy of the results of the analysis 
or the examination of such article duly authenticated 
by the analyst or officer making such examination, un¬ 
der the oath of such officer. After judgment of the 
court, notice shall be given by publication in such 
manner as may be prescribed by the rules and regula¬ 
tions aforesaid.” 

Regulation 5. Hearings. “(«) When the examina¬ 
tion or analysis shows that the provisions of the food 
and drugs act, June 30th, 1906, have been violated, 
notice of that fact, together with a copy of the findings, 
shall be furnished to the party or parties from whom 
the sample was obtained or who executed the guaranty 
as provided in the food and drugs act, June 30th, 1906, 
and a date shall be fixed at which such party or parties 
may be heard before the Secretary of Agriculture, or 
such other official connected with the food and drugs 
inspection service as may be commissioned by him for 
that purpose. The hearings shall be had at ai place to 
be designated by the Secretary of Agriculture, most 
convenient for all parties concerned. These hearings 
shall be private and confined to questions of fact. The 
parties interested therein may appear in person or by 
attorney and may propound proper interrogatories and 
submit oral or written evidence to show any fault or 
error in the findings of the analyst or examiner. The 
Secretary of Agriculture may order a re-examination of 
the sample or have new samples drawn for further ex¬ 
amination. 

(b) If the examination or analysis be found correct 
the Secretary of Agriculture shall give notice to the 
United States District Attorney as prescribed. 

(c) Any health, food, or drug officer or agent of any 
State, Territory, or the District of Columbia who shall 
obtain satisfactory evidence of any violation of the food 
and drugs act, June 30th, 1906, as provided in section 
5 thereof, shall first submit the same to the Secretary 
of Agriculture, in order that the latter may cause no¬ 
tice to be given to the guarantor or to the party from 
whom the sample was obtained.” 



Regulation 6. Publication. u (a) When a judgment 
of the Court shall have been rendered there may be a 
publication of the findings of the examiner or analyst, 
together with the findings of the court. 

(b) This publication may be made in the form of cir¬ 
culars, notices, or bulletins, as the Secretary of Agri¬ 
culture may direct, not less than thirty days after judg¬ 
ment. 

(<?) If an appeal be taken from the judgment of the 
court before such publication, notice of the appeal shall 
accompany the publication.” 

Discussion. It will seem that section 4 provides 
for an examination of a sample, for notification to the 
party or parties from whom such sample was obtained, 
that such party or parties shall be given an opportunity 
to be heard, under such rules and regulations as may 
be prescribed, and if it appears that any of the provis¬ 
ions of the act have been violated by such party then 
the Secretary of Agriculture shall at once certify the 
facts to the proper United States District Attorney. 
This section also provides for notice to be given by 
publication after judgment of the Court before whom 
the proceedings were instituted in such manner as may 
be prescribed by the Rules and Regulations. Turning 
now to these Rules and Regulations we find that Regu¬ 
lation 5 based on Section 4, provides that the hearings 
authorized in said Section 4 shall be private and con¬ 
fined to questions of fact. No other hearing is pro¬ 
vided for, either in the Act itself or by the Rules and 
Regulations. 

‘ Reading Regulation 6 we see that paragraph (a) pro¬ 
vides for a publication u of the findings of the examiner 
J>r analyst”, together with the findings of the Court, 
lifter judgment of the Court shall have been rendered. 

0t 

|Paragraph (b) provides that this publication shall be 
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made “not less than thirty days after judgment’’; and 
paragraph (c) provides that if an appeal be taken from 
the judgment of the Court before publication, notice of 
the appeal shall accompany the publication. 

We direct the attention of the Court to the fact that 
whereas Section 4 of the Act provides, in general terms, 
that “notice shall be given by publication in such man¬ 
ner”, etc., the three executive officers charged with the 
duty of making rules and regulations for carrying out 
the provisions of the Act, specifically provided in Reg¬ 
ulation 6 for a publication of the findings of the ex¬ 
aminer or analyst, together with the finding of the 
Court. The language of the statute is mandatory, 
“notice shall be given”, etc., while the language of 
Regulation 6 is permissive “there may be a publica¬ 
tion”. This latter wording is possibly to be understood 
as meaning that in addition to the “notice” made 
mandatory by Section 4 of the Act, there might also 
be a publication of the findings of the examiner or 
analyst. Under any circumstances, however, the pub¬ 
lication referred to by Regulation 6, and which is clearly 
the only publication provided for by the Act, or by the 
rules and regulations, at least in this connection, shall 
not occur until thirty days after judgment by the Court. 
We submit therefore, that the entire course of the Sec¬ 
retary of Agriculture was not only inconsistent with the 
spirit, but in plain violation of the terms of the Act and 
of the Rules of Regulations. Why should there be a 
private hearing? Clearly, to insure that no doubt 
should be aroused in the public mind as to the purity 
of a product if, as a result of the hearing, it was shown 
co be a legal product. Why should the Act and the 
Rules and Regulations provide for publication only 
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after judgment of the Court, and the regulations further 
provide that such publication should not be made until 
thirty days after judgment? Clearly, to avoid, as far 
as possible, publicity prior to judgment, having regard 
to the fact that the alleged violator of the Act might 
prove himself innocent in court and his product to be 
legal; and, further, in the event of an adverse decis¬ 
ion, that he might have time to perfect an appeal, or 
to take some other course, with a view to having such 
decision reversed, and that the public might know, 
when it read of the decision that the question had not 
been finally determined, to the end that his business 
and property might not be destroyed before the erroneous 
findings of the Secretary had been finally reviewed in a 
judicial manner. 

Thus, so far as could be done, the Act itself, and the 
Rules and Regulations made thereunder, safeguarded 
the interests of the manufacturer and dealer in food 
stuffs. In contrast to the benign provisions of the Act, 
and of the Rules and Regulations for the enforcement 
thereof, appears the action of the Secretary of Agricul¬ 
ture, which has resulted in casting doubt and suspicion 
upon the integrity of an alleged perfectly legitimate 
product, and in temporarily rendering valueless the in¬ 
terests of the appellant, while it yet remains to be 
judicially determined if flour bleached by peroxide of 
nitrogen is an adulterated product under the provisions 
of the said Act. 

III. 

APPELLANT’S PATENT RIGHTS. 

The process of bleaching flour by peroxide of nitro¬ 
gen is a patented process and, as recited in the peti¬ 
tion, the patent therefor is owned by this appellant, 
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the purchase price therefor, as shown by Exhibit E 
(Rec., p. 59), being several hundred thousand dollars. 
This patent is known as the Andrews Patent, and is 
number 693,207. (Rec., p. 27.) It is a basic patent and 
its validity has been sustained by the United States Dis¬ 
trict Court for the District of Nebraska, and, on appeal, 
by the Circuit Court of Appeals, Eighth Circuit. Other 
patents covering an electrical process for carrying out the 
process of the Andrews patent, and patents for the method 
and apparatus involved in this process, are also owned 
by the appellant, and copies of all of these patents, to¬ 
gether with a copy of the contract of purchase of the 
Andrews patents are attached as exhibits to the petition. 
Perhaps two-thirds of all the mills in the United States 
are equipped with the Alsop or electrical process for 
bleaching flour, and it is substantially true that perox¬ 
ide of nitrogen is the only agent used for bleaching 
flour and, as stated above, the use of this medium for 
this purpose is absolutely owned and controlled by the 
appellant. 

The answer of respondent denies the right of appel¬ 
lant to ask for a writ of mandamus in this case, alleg¬ 
ing that it is not legally interested in, or in any way 
affected by, the decision of the Secretary of Agriculture. 
But inasmuch as said decision holds that flour bleached 
with peroxide of nitrogen is an adulterated product, and 
inasmuch as appellant’s patent covers the process of 
bleaching flour with peroxide of nitrogen, we conceive 
that if appellant had been the sole party concerned in 
the hearing before the Secretary, no decision could have 
been worded in a manner to more directly affect its in¬ 
terests and property rights. If it be a fact that flour 
bleached with peroxide of nitrogen is an adulterated 
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product, all of appellant’s valuable patent rights be¬ 
come absolutely worthless. This is too plain to require 
argument. As a matter of fact, the Alsop Process 
Company is unable to do business today because of the 
said decision of the Secretary of Agriculture. 

We contend and assert that the decision of the Secre¬ 
tary of Agriculture not only constitutes a libel against 
appellant’s patents, but in effect renders said patents 
worthless, and that no authority exists in the Secretary 
of Agriculture to thus cast aspersion upon and destroy 
valuable property rights. The patents referred to were 
duly granted by the United States Government, were 
purchased in good faith by appellant, and carry with 
them a legal presumption of validity and utility. 

Walker on Patents, p. 76, par. 85, and page 390, 
par. 491, and cases cited. 

The appellant assumed, and had a right to assume, 
the good faith of the Government in granting said pat¬ 
ents, and it paid valuable consideration for the rights 
guaranteed by said patents. It assumed, and had the 
right to assume, that until said patents were invalidated 
by a court after due proceedings had, on any of the 
grounds authorized by law, or until revoked in a suit 
by the Attorney General as provided by law, it would 
continue to have the right to exploit the inventions 
covered by said patents. Appellant acted in good 
faith in purchasing these patents, we repeat, and has 
expended many thousands of dollars in exploiting the 
inventions covered by them, and in litigation concern¬ 
ing the same. 

A patent is a contract between the inventor and the 
Government. 

Robinson on Patents, Vol. 2, par. 419. 
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It is binding upon the Government and it is without 
the power of the Government to nullify this contract 
except under the conditions and in the manner pre¬ 
scribed by law. 

“For when a patent has been signed and secured in 
the Patent Office it cannot be revoked or cancelled by 
the President of the United States, or any other officer 
of the Government. ” 

Walker on Patents, p. 284, citing McCormick 
Mach. Co. v. Aultman, 169 U. S. 608. 

Patent rights once vested are therefore incapable of 
being divested by Act of Congress. 

Walker on Patents, p. 189, citing McClurg v. 

Kingsland, 1 How. 202. 

Nor can Congress do indirectly that which it is for¬ 
bidden to do with directness. It cannot destroy nor 
seriously impair the value of a patent right under the 
guise of altering or repealing the existing remedies ap¬ 
plicable to its enforcement, any more than it can so 
treat any other kind of property. 

Same authority, citing Green v. Biddle, 8 Wheat. 

75 ; 

Bronson v. Kinzie, 1 How. 317. 

Congress cannot lawfully deprive a citizen of the 
right to use patented machines after he has lawfully 

ft 

purchased them from the patentee. 

Bloomer v. McQuewan, 14 How. 539. 

The only authority competent to set a patent aside 
or to annul it is vested in the judicial department of 
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the Government; and this can be effected only by 
proper proceedings taken in the courts of the United 
States. 

U. S. v. Tel. Co., 128 U. S. 315; 

McCormick v. Aultman, 169 U. S. 608. 

A patent may be repealed, and equity has jurisdic¬ 
tion to repeal letters patent for inventions where they 
were obtained by fraud, whenever the United States 
files a bill of complaint, stating the facts and praying 
that the letters patent may be annulled. The same is 
true if the patent is issued by mistake, except the mis¬ 
take be one of judgment in deciding any debatable ques¬ 
tion of difference of invention. 

Walker on Patents, p. 284, citing McCormick 
Mach. Co. v. Aultman, supra. 

In such cases, however, the United States acts 
through the United States District Attorney of the dis¬ 
trict in which the action is brought, and he acts under 
the direction of the Attorney General of the United 
States. 

Same authority, p. 285, and cases cited. 

It is also true that the things covered by patents are 
as much subject to the police powers of a State or mu¬ 
nicipality as any other thing. 

The action of the Secretary, however, was not based 
on any of the statutory grounds for attacking a patent, 
nor did he invoke any of the authorized modes of pro¬ 
cedure. In effect, the action of the Secretary of Agri¬ 
culture amounts to his officially declaring that the pat¬ 
entee, or the owner of the patent, and their licensees, 
shall not do what they have been authorized to do in 
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the name of the United States, and this without the 
decision of any court. We look in vain through the 
statutes for any power conferred upon the Secretary of 
Agriculture by right of which he is authorized to de¬ 
clare in his official capacity that a certain process, or a 
certain product, is illegal and in violation of the law. 
He is vested under the law with purely ministerial func¬ 
tions, among which is to lay the sworn findings of the 
analyst before the proper District Attorney. The law, 
and the Rules and Regulations which the respondent 
assisted in formulating, in effect seal his mouth until 
after the judgment of the Court, and then not for thirty 
days may he publish his findings. 

Nor can this respondent take refuge behind the 
statement that the said Food Inspection Decision 100 
is only an expression of opinion. The opinion of James 
Wilson is one thing; the opinion of James Wilson, as 
Secretary of Agriculture, is an entirely different thing. 
In the latter case he wrongfully assumes to officially 
declare a certain thing to be a violation of the law be-| 
fore a court has so judicially declared as provided by 
the statute; he wrongfully assumes the right to declare 
such a thing to be an illegal article of interstate com¬ 
merce before a court has so declared as provided by 
the statute; he wrongfully assumes the right and power 
to authorize the sale of this alleged illegal product for 
a period of six months. These are in the nature of offi¬ 
cial acts, purporting to be authorized by law, and were 
intended to, and did, amount to an official declaration, 
and were intended to be received, and were received, 
by the millers of the United States using the process, 
as well as by the public generally, as an official finding. 
And it is but natural to suppose that a publication of 
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the character in question, bearing upon its face all the 
marks of a solemn declaration of the Department, would 
be accepted by the public as a final and conclusive legal 
determination by the respondent. 

Furthermore, the Secretary of Agriculture at most 
can only decide that a given produet which has been 
examined by his analyst or examiner is an adulterated 
product, and the question for determination is still one 
of fact in each particular case to be determined by a 
court of competent jurisdiction; and the accused in each 
case is entitled on demand to a trial by jury. In the 
absence of a judicial decision that flour bleached by 
peroxide of nitrogen is in all cases, and under all cir¬ 
cumstances, necessarily an adulterated product under 
the Food and Drugs Act, June 30th, 1906, he has no 
authority under the law even after a judgment of the 
court, to make such a blanket ruling. 

The great injustice of permitting the Secretary of 
Agriculture to make and publish, such decision in ad¬ 
vance of a judicial finding, is aptly illustrated in the 
benzoate of soda case, in which the Department of 
Agriculture pronounced the use of this preservative to 
be in violation of the law, and to be harmful and even 
poisonous. Recently the Referee Board of Scientific 
Experts, appointed to pass on such subjects, decided 
exactly to the contrary, and its use has now been 
officially permitted by the Department (see Food In¬ 
spection Decision 104). In the meantime, however, 
manufacturers using this preservative in a legitimate 
way had been harassed and worried, and their busi¬ 
ness seriously injured—certain unscrupulous manufac¬ 
turers taking advantage of the situation to advertise 
their goods as being superior by reason of being free 
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from preservatives, and using the opinion of the De¬ 
partment as authority for casting doubt and suspicion 
upon the product of those manufacturers using the pre¬ 
servative. The same is true with respect to copper 
salts, the use of which was forbidden in F. I. D. 92, 
and allowed in F. I. D. 102. 

We contend that this appellant has, in effect, been 
deprived of its property without due process of law. 
And it is immaterial that the Secretary did not attempt 
to pass upon the appellant’s patented process, or spe¬ 
cifically mention the appellant or its process by name 
in his decision. He cannot accomplish by indirection 
that which, if directly done, would be manifestly un¬ 
lawful. It is inconceivable, under our form of govern¬ 
ment, that such valuable property as represented by 
these patents, after having been legally acquired, can 
be rendered valueless, and the rights so acquired nulli¬ 
fied, by the mere action of an executive officer of the 
Government. 

IY. 

MANDAMUS THE PROPER REMEDY. 

The answer does not deny the jurisdiction of the 
Court to mandamus the Secretary of Agriculture in a 
proper case, and, indeed, no authority need be cited to 
this point as the right is so clearly established by decis¬ 
ions of the Supreme Court as to be beyond controversy. 
Nor does the respondent seem to question the juris¬ 
diction of the Court to mandamus the respondent under 
the circumstances of the present case, as an abstract 
proposition. It may be well, however, in this connec¬ 
tion to refer to the case of Garfield v. United States 
ex rel. John E. Goldsby, 211 U. S. 249, previously 
cited, and in which the Court said: 
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“It is insisted that mandamus is not the proper 
remedy in cases such as the one now under con¬ 
sideration. But we are of the opinion that man¬ 
damus may issue if the Secretary of the Interior 
has acted wholly without authority of law.” 

And again the Court says: 

“But, as has been affirmed by this Court in for¬ 
mer decisions, there is no place in our constitu¬ 
tional system for the exercise of arbitrary power, 
and, if the Secretary has exceeded the authority 
conferred upon him by law, then there is power in 
the courts to restore the status of the parties ag¬ 
grieved by such unwarranted action.” 

In the recent case of Moore, Commissioner of Pat¬ 
ents v. United States ex vel. Boyer, decided Decem¬ 
ber 22, 1908, and the only report of which case in the 
possession of counsel is found in Vol. 138 of the 
Official Gazette, January 12, 1909, page 530, the 
Court of Appeals of the District of Columbia made the 
following statement: 

“We recognize the well established principle 
that courts will interviene to protect the citizen 
when his constitutional or legal rights are being in¬ 
vaded by the exercise of arbitrary power. Where 
an officer, acting under assumed authority vested 
in him by virtue of his office, undertakes in the 
performance of his official duties, without due pro¬ 
cess of law, to deprive the citizen of rights he has 
acquired by administrative or judicial proceedings, 
the courts will afford protection, either by man¬ 
damus or injunction.” 

In Louisiana Board of Liquidation v. MeComb, 92 
U. S. 531, the court, speaking by Mr. Justice Bradley, 

said: 

“But it has been well settled that when a plain 
official duty, requiring no exercise of discretion, is 
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to be performed, and performance is refused, any 
person who will sustain personal injury by such 
refusal may have a mandamus to compel its per¬ 
formance; and wheu such duty is threatened to be 
violated by some positive official act, any person, 
who will sustain personal injury thereby, for which 
adequate compensation cannot be had at law, may 
have an injunction to prevent it. In such cases 
the writs of mandamus and injunction are some¬ 
what correlative to each other.” 

This case was cited with approval in Noble v. Union 
River Logging Co., 147 U. S. 170. In the case at bar, 
one of the prayers of the petition is that the respondent 
be compelled to proceed according to law. He has 
proceeded, and has threatened to proceed further, in a 
manner contrary to law. 

Nor is there any ground for denying the writ on the 
assumption that the court would thereby be controlling 
judicial actions of the Secretary of x4griculture. There 
is but one Act of Congress to be examined, and it is 
specially directed to the Secretary of Agriculture. Its 
construction is quite plain and unmistakable. It directs 
the Secretary of Agriculture to do a certain specific 
thing after he shall have arrived at a certain conclusion 
in the manner specifically provided by the Act. As 
was said by the Supreme Court in the case of Roberts 
v. U. S. ex rel . Valentine, 176 U. S. 22: 

1 ‘Unless the writ of mandamus is to become 
practically valueless, and is to be refused even 
where a public officer is commanded to do a par¬ 
ticular act by virtue of a particular statute, this 
writ should be granted. Every statute to some ex¬ 
tent requires construction by the public officer 
whose duties may be defined therein. Such officer 
must read the law, and he must therefore, in a 
certain sense, construe it, in order to form a judg- 
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ment from its language what duty he is directed 
by the statute to perform. But that does not nec¬ 
essarily and in all cases make the duty of the of¬ 
ficer anything other than a purely ministerial one. 
If the law directs him to perform an act in regard 
to which no discretion is committed to him, and 
which upon the facts existing, he is bound to per¬ 
form, then that act is ministerial, although de¬ 
pending upon a statute which requires, in some 
degree, a construction of its language by the officer. 
Unless this be so, the value of this writ is very 
. greatly impaired. Every executive officer whose 
duty is plainly devolved upon him by statute might 
refuse to perform it, and when his refusal is 
brought before the Court he might successfully 
plead that the performance of the duty involved 
the construction of a statute by him, and therefore 
it was not ministerial, and the court would on that 
account be powerless to give relief. Such a lim¬ 
itation of the powers of the Court, we think, would 
be most unfortunate, as it would relieve from judi¬ 
cial supervision all executive officers in the per¬ 
formance of their duties, whenever they should 
plead that the duty required of them arose upon the 
construction of a statute, no matter how plain its 
language, nor how plainly they violated their duty 
in refusing to perform the act required.’’ 

The ease at bar, like the case last cited, is clearly 
distinguished from the case of the United States ex rel. 
Dunlap v. Black, 128 U. S. 40, in which the writ was 
denied because the decision which was demanded from 
the Commissioner of Pensions, required of him in the 
exercise of his official duty to examine several Acts of 
Congress, their construction, and the effect which the 
later Acts had upon the former, and come to a conclu¬ 
sion, all of which required the exercise of judgment to 
such an extent as to take his decision out of the cate- 
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gory of a mere ministerial act. A decision upon such 
facts, the Court said, would not be controlled by man¬ 
damus. 

Of course, in the present case, under the authority 
of Garfield v. Goldsby, cited above, we are seeking to 
have the Secretary of Agriculture vacate a wrongful 
judgment or decision, as well as to have him perform 
the ministerial acts required by the Food and Drugs 
Act. But the principle involved in either case, as de¬ 
termining the right to the writ, we apprehend to be the 
same. 

Mandamus will lie to compel officers to conform to * 
the requirements of a statute. 

State v. Mitchell, 31 Ohio St. 592. 

The cases are very numerous which hold that where 
a Judge of an inferior court has, in rendering a judg¬ 
ment, exceeded his authority, he may be compelled to 
vacate the judgment. 

Gains v. Caldwell, 148 U. S. 228. 

Where the U. S. Circuit Court has, without authority of 
law, assumed jurisdiction of an indictment found in the 
courts of the State, the State is entitled to have the 
prosecution remanded to its courts by a writ of man¬ 
damus issued to the Judge who has so unlawfully as¬ 
sumed jurisdiction. 

Virginia v. Paul, 148 U. S. 107. 

Mandamus is the appropriate remedy to restore an 
attorney disbarred, where the court below has exceeded 
its jurisdiction in the matter. 

Re Robinson, 19 Wall. 505; 

Re Bradley, 7 Wall. 364. 
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Mandamus may issue to compel a clerk of a county 
to discharge his duties as clerk, and to obey the com¬ 
mands, and to record the proceeding of county com¬ 
missioners de facto , and to forbid him to assume to de¬ 
termine any contest between rival commissioners. 

Delgado v. Chavez, 140 U. S. 586. 

The principal office of a writ of mandamus is to en¬ 
force the performance of official duties, and when acts 
are done, without authority of law, in the assumed dis¬ 
charge of those duties, they may be vacated, or, if in 
the form of orders, or the like, expunged. (Garfield v. 
Goldsby, supra.) The proper function of a mandamus 
is to compel the doing of a specific thing, and when a 
party has a clear legal right to demand the performance 
of a specific duty, and there is no other adequate rem¬ 
edy, mandamus will generally lie to compel perform- 
a nce* 

Kendall v. U. S., 12 Pet. 524; 

Union Pacific Co. v. Hall, 91 U. S. 343; 

Butterworth v. U. S., 112 U. S. 50; 

U. S. v. Kendall, 5 Cranch (C. C.) 163; 

26 Fed. cases, No. 15,517. 

The common law rule that mandamus will not be 
granted when the right sought to be enforced is doubt¬ 
ful, even if applicable under the statutory provisions, 
does not refer to a case where the doubt is one arising 
upon the mere construction of a judicial order, or a 
legal doubt as to the effect or meaning of a record. 
(Larkin v. Harris, 36 Iowa, 93.) 

A doubt as to the construction of a statute imposing 
the duty will not oust the remedy by mandamus. (State 
v. South Kingston, 18 R. I. 258.) If, however, the 
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judgment or discretion is abused, and exercised in an 
arbitrary or capricious manner, mandamus will lie to 
compel a proper exercise thereof. 

Ex parte Burr, 9 Wheat. 529; 

Ex parte Vir., 100 U. S. 339. 

So where the law has limited the discretion of 
a board or officer mandamus may be used to keep such 
board or officer within the limits of such discretion. 
{Ex parte Vir., supra ; State v. St. Louis School 
Board, 131 Mo. 505.) 

If by reason of a mistaken view of the law, or other¬ 
wise, there has been in fact no actual and bona fide ex¬ 
ercise of judgment and discretion, as, for instance, 
where the discretion is made to turn upon matters 
which under the law should not be considered, man¬ 
damus will lie. 

A. & E. Enc. of Law, Vol. 19, page 739, and 
cases cited. 

Mandamus will lie to compel officers to conform to 
the requirements of a statute, although they have al¬ 
ready acted, but erroneously, through misunderstand¬ 
ing the requirements. 

State v. Mitchell, 31 Ohio St. 592. 

In the case of American School of Magnetic Healing 
v. Me Annuity, 187 U. S. 94, which was an action for 
injunction against the Postmaster General, the latter 
had decided that the business of the complainant was 
fraudulent, and had issued an order forbidding the local 
postmaster to deliver any mail to the complainant, and 
to stamp the mail fraudulent and return it to the sender. 
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The Court held that the action was unauthorized under 
the law, and in the course of its decision stated as 
follows: 

“That the conduct of the postoffice is a part of 
the administrative department of the Government 
is entirely true, but that does not necessarily and 
always oust the courts of jurisdiction to grant re¬ 
lief to a party aggrieved by any action by the head, 
or one of the subordinate officials of that depart¬ 
ment, which is unauthorized by the statute under 
which he assumes to act. The acts of all its officers 
must be justified by some law, and in case an of¬ 
ficial violates the law to the injury of an individual 
the courts generally have jurisdiction to grant re¬ 
lief. 

****** 

“The facts, which are hereby admitted of record, 
show that the case is not one which, by any con¬ 
struction of those facts, is covered or provided for 
by the statutes under which the Postmaster Gen¬ 
eral has assumed to act, and his determination that 
those admitted facts do authorize his action is a 
clear mistake of law as applied to the admitted 
facts, and the courts, therefore, must have power 
in a proper proceeding to grant relief. Otherwise, 
the individual is left to the absolutely uncontrolled 
and arbitrary action of a public and administrative 
officer, whose action is unauthorized by any law, 
and is in violation of the rights of the individual. 
Where the action of such an officer is thus unau¬ 
thorized, he thereby violates the property rights of 
the person whose letters are withheld.” 

It may be mentioned, in passing, that in this case the 
Court also stated: 

“That the complainants had a hearing before the 
Postmaster General, and that his decision was 
made after such hearing, cannot affect the case.” 
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So in the case of Payne v. United States, 20 App. 
D. C. 581, which was a mandamus proceeding to com¬ 
pel the Postmaster General to admit a certain publica¬ 
tion to the mails at second-class rates, the Court, in 
granting the mandamus, said; 

“It is very clear that the Congress of the United 
States has not committed to the Postmaster Gen¬ 
eral, or to any one else, the matter of determining 
what should be carried in the mails as second-class 
matter, and what as matter of the third class. It 
has reserved that power exclusively to itself. It 
has itself made the classification; and it is not com¬ 
petent for the Postmaster General to add anything 
to the statute or to take anything from it. * * * 

It is not the province of the Postmaster General to 
remedy the evil, if evil there is, by a postal regu¬ 
lation, or by unwarranted interpretation of the law. 

^ ^ \|^ ^ ^ 

The citizen who desires to have his publication 
carried in the mails of the United States as sec¬ 
ond-class mail matter, and who has fully and fairly 
complied with all the requirements of the statue in 
regard thereto, has acquired a positive legal right 
to have it so carried; and his right will be enforced 
by the writ of mandamus, if the Postmaster Gen¬ 
eral arbitrarily or without valid legal reason re¬ 
fuses to receive and transmit such publication. 
* * * It is not competent for (him) to impose 

additional requirements beyond those specified in 
the statute.” 

That mandamus is the proper remedy in the case at 
bar there can be no question. The prayer for relief is 
that the Secretary of Agriculture be commanded to with¬ 
hold the recommendation of prosecution against manu¬ 
facturers of and dealers in flour because of being 
bleached by the Alsop process, which means, exclu- 





30 — 


sively, flour bleached by nitrogen peroxide, and that 
the finding or decision previously made of the said Sec¬ 
retary be revoked and that he be commanded to cancel 
and annul the same. And, further, that the said James 
Wilson, Secretary of Agriculture, be commanded by 
this Honorable Court to proceed relative to the subject- 
matter hereof in strict conformity with the provisions 
of the Food and Drugs Act, June 30, 1906, and of the 
Rules and Regulations thereunder promulgated and 
adopted. 

In the case of State ex vel. v. Public Schools, 134 
Mo. 312, the Court ordered as follows: 

“Inasmuch, therefore, as the said board and the 
said election committee have failed and refused to 
perform their duty in an impartial manner, and 
the duty is cast upon this Court to correct the 
abuse of their franchise, and inasmuch as the elec¬ 
tion laws of the State furnish a safe and certain 
rule of impartiality for the conduct of elections by 
the people, it is considered, ordered and adjudged 
that the said school board and the said respond¬ 
ents proceed at once to revoke the said partisan 
appointments of judges and clerks by them made.” 

State ex rel. v. Judges, 25 La. Ann. 149; 

Baldwin v. Branch, 48 Mich. 525; 

Jacobsin v. Hosmer, 76 Mich. 234. 

V. 

APPELLANT’S INTERESTS INVOLVED. 

I The answer sets up that this appellant is without 
such interest in the case as will entitle it to ask for the 
writ of mandamus. This question has been dealt with 
to some extent in showing the interest to the appellant’s 
patent rights resulting from the decision of the Secre¬ 
tary of Agriculture. We believe it is clear, however, 
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under the decisions, that any member of the public is 
entitled to enforce a public duty at the hands of an 
officer of the Government by a writ of mandamus. As 
was said by the Court in Union Pacific R. R. Co. v. 
Hall, 91 U. S. 343: 

“There is, we think, a decided preponderance of 
American authority in favor of the doctrine that 
private persons may move for a mandamus, to en¬ 
force a public duty, not due to the Government as 
such, without the intervention of the Government 
law officer.’ 7 

“Any person who will sustain personal injury by 
the refusal of an officer to perform a plain official 
duty may have a mandamus to compel its perform¬ 
ance.” 

Board of Liquidation v. McComb, 92 U. S. 531. 

Appellant has a direct and substantial interest in the 
subject-matter of the unauthorized action of the Secre¬ 
tary. The finding complained of is such as brands the 
flour bleached by relator’s process as illegal, and in 
consequence is destructive of relator’s property and 
property rights. In view of the fact mandamus may 
be granted upon the application of any person who is a 
citizen, resident or tax payer, though he may be affected 
no more than other persons, the Court cannot escape 
the unalterable conclusion that relator having a sub¬ 
stantial interest at stake, as in the case at bar, has also 
a clear right to substantial relief by means of the writ 
of mandamus. It cannot be denied that it is respond¬ 
ent’s duty to the public to properly proceed under the 
law. His conduct in the enforcement of the Food and 
Drugs Act of June 30, 1906, materially affects every 
citizen and industry in the country. As to any act upon 






Ms part, of an unauthorized character which may in 
any way affect any industry, enterprise or business, 
the persons engaged in such industry, enterprise or 
business, have a perfect right to proceed as relator has 
proceeded herein. 

State v. Gracy, 11 Nevada 223; 

Glencoe v. People, 78 Ill. 382; 

People v. Meakin, 56 Hun. 626. 

It has always been held that when the default com¬ 
plained of affects a private right, the person injured by 
the neglect or by the improper act may be the relator 
in mandamus proceedings to enforce due performance. 

Garrison v. Webb, 107 Ala. 499; 

Lyon v. Rice, 41 Conn. 245; 

State v. Davis, 54 Mo. App. 447. 

In the case at bar there is involved, first, the interest 
of the general public in the benefits to be derived from 
a proper discharge of official duty on the part of the 
Secretary; and second, the right of any individual af¬ 
fected in any way, to a correct discharge of official duty 
on the part of the Secretary. In other words, the public 
generally is interested in a proper discharge of official 
duty on the part of the Secretary, and this appellant is di- 
rectlv interested because its sole business is the manu- 

mf 

facture of machines and the sale of a process which has 
been unlawfully condemned and rendered valueless by 
the Secretary. 

The presumption is that the patented process and 
apparatus owned and sold by the relator is one of value 
and of public utility. It is further presumed that flour 
treated by the process is not adulterated in any way. 
If it be true then that the Secretary has unlawfully and 
erroneously found the flour bleached by peroxide of 
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nitrogen is an adulterated and therefore illegal, prod¬ 
uct, such finding substantially condemns the use of the 
apparatus manufactured by relator and the practice of 
the process sold by it. Conceding, as we must, that 
the apparatus and process of relator is of great benefit 
and utility to the public, it is essential to the welfare 
of relator that the Secretary be required to carry on 
his investigation, which in any way affects the value 
of relator’s property, in the manner prescribed by law, 
and the rules adopted for the enforcement of such law. 

If the Secretary has been remiss in his duty and has 
made a finding without due observance of all the for¬ 
malities required of him under the statute, relator has 
suffered injury and has the right to proceed by man¬ 
damus. 

Indeed, under the circumstances, it cannot be ques¬ 
tioned that relator has perhaps a more substantial right 
in the matter involved by the alleged erroneous ruling 
of the Secretary than any miller or individual in the 
country. The miller, of course, can manufacture flour 
and put it on the market as in former times, without 
the use of relator’s patents. While this would deprive 
the general public of the benefit to be derived from the 
patent as such, it would not be what might be termed 
a confiscation of the miller’s property. Yet, it must be 
admitted that it would work an absolute confiscation 
and destruction of the property of the relator, and 
thereby destroy valuable rights and property possessed 
by it, which, under our law and constitution cannot be 
done except by due process of law and with trial by 
jury if demanded. 

The distinction between cases where a private person 
may act as relator to enforce a public duty and where, 
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to maintain the action, he must show an interest, rests 
largely upon the facts presented by the respective 
cases. . The line has never been very clearly drawn. It 
is, however, settled that where private or corporate 
rights are affected, such person or corporation pos¬ 
sessed thereof, have the right to institute proceedings 
as relators. Of course, if the relator be the mere in¬ 
former and the State the real party in the enforcement 
of a mere public duty, the State or Government is the 
party in interest. 

In the case at bar the relator has an interest inde¬ 
pendent to that which he possesses in common with the 
public at large, and the principle that the relator must 
have an interest, is thus satisfied. The fact that re¬ 
lator’s property is affected in value and use by the er¬ 
roneous finding and wrongful acts of the Secretary con¬ 
stitutes such a material interest as authorizes the insti¬ 
tution of the proceedings. The interest of relator, in¬ 
dependent of that which it possesses in common with 
the public at large, is thus made apparent. 

Van Horne v. State, 51 Neb. 231; 

State v. Shropshire, 4 Neb. 411; 

State ex rel. v. Kearney, 25 Neb. 266; 

State ex rel. v. Public Schools, 134 Mo. 296; 

Boylan v. Warren, 7 Amer. State Rep. 551; 

State ex rel. v. Williams, 32 Amer. Rep. 19. 

We repeat, therefore, that the interest of this appel¬ 
lant in the decision of the Secretary of Agriculture 
complained of, is direct and vital. As previously stated, 
this decision has resulted in practically putting appel¬ 
lant out of business, and in occasioning it very great 
monetary loss. These are the facts; and they follow 
directly from the actions of the Secretary complained 
of. It seems preposterous to assert, as is done in the 
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answer, that because the decision of the Secretary of 
Agriculture refers to flour it does not affect the appel¬ 
lant. The decision held that “flour bleached by per¬ 
oxide of nitrogen is an adulterated product”. It just 
as certainly held the bleaching of flour by peroxide of 
nitrogen is unlawful; because the former condition can 
only exist when the latter action is practiced. And as 
this alleged unlawful product can only be produced by 
using this appellant’s process, it follows that the fate 
of said process is indissolubly bound up in the ultimate 
decision of the courts as to the correctness of the Sec¬ 
retary’s findings. 

VI. 

MANDAMUS NOT BARRED BY OTHER REMEDIES. 

While the answer does not directly challenge the ju¬ 
risdiction of this Court to entertain this proceeding, on 
the ground that the appellant has an adequate remedy 
elsewhere, we think it well to deal with this subject. 

Another remedy to defeat mandamus must be ade¬ 
quate to enforce the right or the duty in question. Such 
remedy must be tested by its sufficiency to place the 
party in the same position he occupied before the omis¬ 
sion of the duty complained of, or would have occupied 
had the duty been performed. 

Kendall v. U. S., 12 Pet. 524. 

In the cited case application to Congress; removal of 
the Postmaster General from office; and an action 
against him for damages, were all held not to be reme¬ 
dies which would defeat mandamus. 

See also United States v. Black, 128 U. S. 40 
(Case 993). 
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“The other adequate remedy which will bar an appli¬ 
cation for a writ of mandamus is a legal remedy. The 
fact that relief might be obtained in equity is not a con¬ 
clusive answer to the application. It is merely a cir¬ 
cumstance affecting the discretion of the Court.” 

A. & E. Enc. of Law, Yol. 19, page 747. 

“An equitable remedy will not deprive a party of his 
legal remedy by mandamus.” 

Cyc. 26, 172, and cases cited. 

The reason for these statements seems not far to seek, 
for one of the grounds of jurisdiction in equity, and an 
essential ground, is that the plaintiff has no adequate 
remedy at law. If the right to a mandamus is other¬ 
wise clear, this is such a remedy at law as might very 
justly be held to defeat the application for an injunction. 
That mandamus is such a legal remedy seems clearly 
to be decided in Kendall v. United States, 12 Pet. 524, 
above cited, in which the Court said: 

“That proceedings on an application to a court of 
justice for a mandamus are judicial proceedings, 
cannot admit of a doubt, and that this is a case in 
law is equally clear.” 

t 

The writ of mandamus does not issue from, or by 
any prerogative power, and is nothing more than the 
ordinary process to which every one is entitled where it 
is the appropriate process. 

Kentucky v. Dennison, 24 How. 66. 

Mandamus, in modern practice, is nothing more than 
an action at law between the parties, and it is not now 
regarded as a prerogative writ. 

Kentucky v. Dennison, supra ,. 
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Mandamus lies to enforce an established right for the 
invasion of which no other specific legal remedy exists. 

Marbury v. Madison, 1 Cranch. 137. 

There are some State cases, it is true, which have 
held that an adequate and complete remedy at equity 
will defeat mandamus, but these cases must necessarily 
rest on the conception of the writ of mandamus as an 
extraordinary or prerogative writ. This view of the 
writ, as we have seen above, has long since ceased to 
prevail in the United States courts. Thus as far back 
as Kendall v. United States, 12 Pet. 524, cited above, 
the Supreme Court said: 

“But the writ of mandamus, as it is used in the 
courts of the United States * * * cannot, in 

any just sense, be said to be a prerogative writ, 
according to the principles of the common law.” 

We have endeavored to point out above, however, 
that on the facts of the case as presented in the petition, 
the right of the relator to the writ is clear. 

As to the remedy by injunction, we have no hesitation 
in saying that this would be an inadequate remedy. 
This appellant seeks to undo what has been unlawfully 
done, that it may be able, through the judgment of 
this Court, to say to the milling world that the Secretary 
of Agriculture had no authority in law to make and 
publish the decision complained of, and that such de¬ 
cision has been annulled and vacated. 

It seeks such a decision, among other reasons, that 
it may be enabled to resume its business until such 
time, if ever, as the Court shall hold it to be an unlaw¬ 
ful business; and that it may be able to collect the vast 
sums of money due it, and payment of which is refused 
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on the ground that the flour bleached by the appel¬ 
lant’s process is an adulterated and illegal product. 
Unless we mistake the result of the remedy by injunc¬ 
tion, it could properly go no further in this case than 
to restrain further action by the Secretary of Agricul¬ 
ture, such as to forbid further publication of his decis¬ 
ion* But this would avail little, for the decision has 
already been extensively circulated, and through the 
medium of the press and of other agencies it is now 
public knowledge in this country and abroad. So long 
as this decision stands, will the debtors of this ap¬ 
pellant refuse to pay the money justly owing by them to 
it, using this decision as a basis for their refusal, and 
practically no new business can be done by appellant. 

If we understand the law the acts of the Secretary of 
Agriculture in the premises are wrongful and unauthor¬ 
ized acts, and this appellant, we conceive, has the un¬ 
doubted right to have this court stamp those actions as 
unlawful and void. The power to decree flour bleached 
by peroxide of nitrogen an adulterated and illegal pro¬ 
duct, and thereby bar it from interstate commerce be¬ 
longs to the United States court, and until such time as 
its voice has been heard this appellant has a right to 
demand that the unauthorized condemnation of that 
process by the respondent be pronounced by this Court 
to be itself illegal and in excess of the power vested by 
law in the Secretary of Agriculture. 

Before the writ can be denied on the ground that no 
benefit would result to relator, it has been held that it 
must be clear that no benefit can possibly result. (Reg. 
v. Bridgeman, 10 Jur. 159, 15 L. J. M. C. 44, 2 New 
Sess. Cas. 232); and that in the case of a clear right 
the writ may issue in the discretion of the Court, al- 
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though it may be of no avail. (U. S. v. Bowyer, 25 
App. Cas. (D. C.) 121; People v. Alton, 209 Ill. 461, 
70 N. E 640; Smith v. Lawrence, 2 S. D. 185, 49 N. 
W. 7); or it is doubtful if there will be substantial 
benefit (State v. Boyden, 18 S. D. 388,100 N. W. 763). 
And it has been held also that a mandatory duty may 
be enforced although the relator may not be benefited 
{Ex parte Jordan, 94 U. S. 248). 

The merits of the process may not properly be raised 
by the respondent. 

“In a case where the act to be done is but a 
step toward the final result, and is but the means 
of setting in motion a tribunal which is to decide 
upon the final relief claimed, then the inferior 
officer or tribunal may not inquire whether there 
exists the right to that final relief, and can only ask 
whether the relator shows a right to have the act 
done which is sought from him or it.” (26 Cvc., 
page 152, citing State v. Shannon, 133 Mo. 139, 33 
S. W. 1137; People v. Canal Appraisers, 73 N. Y. 
443.) 

VII. 

OPINION OF JUSTICE STAFFORD. 

A careful reading of Justice Stafford’s opinion makes 
it clear that he has not dealt at all with the vital facts 
involved in this case. The whole opinion is grounded 
on the view that the Secretary of Agriculture had made 
up his mind that bleached flour is obnoxious to.the pro¬ 
visions of the Pure Food Act, and that the Court can¬ 
not change the fact that the Secretary entertains this 
opinion, nor command him not to make his opinion 
known. If this were all that were involved in* the action 
of the Secretary of Agriculture complained of, we 
should be inclined to agree with Mr. Justice Stafford 
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that the Court was powerless to do anything in the 
premises. The Honorable James Wilson, in common 
with all other citizens of this country, has a right to 
his opinion and undoubtedly has a right to publish his 
opinion. In the latter event he may render himself 
liable to an action for libel, but certainly no one would 
claim that the Court had the right, or could, make him 
change his opinion or vacate or annul it. We are not 
complaining that Secretary Wilson’s opinion of the 
bleaching process is unfavorable, nor do we complain 
that Secretary Wilson has indicated an intention to 
recommend prosecutions against manufacturers or 
dealers in bleached flour after June 9th, 1909. What 
is complained of, and what is the fact, is that the Gov¬ 
ernment official, James Wilson, Secretary of Agricul¬ 
ture, and as such, assuming to act under and by virtue 
of the Food and Drugs Act, June 30th, 1906, conducted 
a public hearing on the subject of bleached flour, as¬ 
sumed to receive and pass upon testimony adduced 
at such hearing, and assumed to make and publish a 
decision, which was intended to be received, and in 
fact was received, by the public at large, not as 
the expression of the personal opinion of James 
Wilson, but as indicating and defining the official 
view of his great Department with reference to 
the subject investigated, and which was intended to de¬ 
fine, and was received by the public at large as defining, 
the legal status of flour bleached by peroxide of nitro¬ 
gen, and that all this was done without authority of 
law. The circumstances surrounding the publication 
of Food Inspection Decision 100 complained of, and a 
knowledge of the workings of the Agricultural Depart¬ 
ment under the pure food law, seem to render it ex- 
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tremely inappropriate to refer to this said decision as a 
mere opinion of Mr. Wilson. It may be that, for Mr. 
Wilson was present throughout the hearing and possi¬ 
bly formed an opinion. But it is a great deal more 
than that. In fine, it could be just what it is and not 
reflect the personal opinion of the Secretary of Agri¬ 
culture at all; for, as is well known, the Bureau of 
Chemistry could have conducted an investigation, and 
the Board of Food and Drug Inspection of the Agricul¬ 
tural Department have held a hearing, and this Food 
Inspection Decision 100 have been published with the 
approval of the Secretary of Agriculture, in the exact 
form in which it appears, except for the use of the per¬ 
sonal pronoun, without the Secretary of Agriculture 
personally knowing aught of the subject-matter of the 
decision. In the case at bar, it chances, owing to the 
magnitude of the interests involved, and for other rea¬ 
sons not necessary to mention, that the Secretary did 
sit in the case, and did announce the decision; but both 
in this case, and the case assumed above, which is the 
actual practice in the great majority of cases investi¬ 
gated by the Department, the announced decision would 
be an official expression of the views of the Department 
and not an expression of the personal opinion of the 
Secretary, or of the members of the Board of Food and 
Drug Inspection, respectively, although this might be 
involved. 

Furthermore, if this decision is only an expression 
of opinion, and only reflects the mind of the Honorable 
James Wilson, how does it happen that the decision 
states that a no prosecutions will be recommended by 
this Department * * * for a period of six months 

from the date hereof”? The fact is clear, we think, 
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that this decision was intended as an official finding of 
fact, and that the Secretary clearly indicates that the 
Department, as a branch of the Federal Government, 
will recommend prosecutions based on such finding of 
fact. Now it is immaterial to this action whether the 
finding of the Secretary be correct or erroneous. The 
gravamen of the petition is that he made and published 
any finding. This appellant has the clear and indis¬ 
putable right to practice, if it wants to, or to license 
others to practice its process of bleaching flour by per¬ 
oxide of nitrogen, until such time as a court of com¬ 
petent jurisdiction shall declare that right annulled. 

The opinion states that relator is not the owner of 
any flour. The learned District Attorney, in the court 
below, made much of this fact and claimed that relator 
had no legal status in this case. There are two perfect 
replies to this contention: 

1. The appellant does not have to bleach flour, or to 
own bleached flour, to give it a legal standing before 
this Court. In the ease of Louisiana Board of Liquida¬ 
tion v. MeComb, 92 U. 8. 531, previously cited, the 
Supreme Court said “any person who will sustain per¬ 
sonal injury by the refusal of an officer to perform a 
plain official duty may have a mandamus to compel its 
performance.” 

See also 

Union Pacific R. R. Co. v. Hall, 91 U. S. 343, 
supra . 

We have shown, and it is not denied, that the busi¬ 
ness of this appellant has been absolutely ruined by the 
decision of the Secretary of Agriculture complained of. 
In truth, as previously stated, the injury to the appel- 
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lant is far greater than the injury to the millers, for 
they can continue to manufacture flour without bleach¬ 
ing, but the appellant cannot continue its business at 
all. 

2. The appellant, while not, in fact, engaged in the 
manufacture of flour, is given by its patent grant the 
exclusive right to bleach flour by its process as well as 
the exclusive right to manufacture the bleaching ma¬ 
chines, for the grant of the statute is to manufacture, 
use and sell. It has elected to manufacture and sell 
and to license others to use, but the injury to its patent 
right by the publication of the decision of the Secretary 
of Agriculture is just as direct and vital as though ap¬ 
pellant were itself engaged in bleaching flour. It seems 
scarcely fair to appellant to intimate, as the opinion of 
the lower court does, that we are attempting to have 
the Court compel the Secretary of Agriculture to change 
his mind, or to take back what he said. We are very 
much in earnest in this matter, and we certainly would 
never think of asking the Court to do something that is 
impossible. What we have asked, we believe we have 
the right to ask, and the Court to grant; and that is, 
that the Secretary of Agriculture, among other things, 
be compelled by the order of this Court to annul and 
vacate his decision. This is something tangible and 
feasible. It has been done before, and if we under¬ 
stand the law as announced by the Supreme Court in 
the case of G-arfield v. Goldsby, 211 U. S. 249, supra, 
it is what can be, and should be, done in the case at 
bar. 

Under any view of the case, therefore, and in the 
light of the authorities cited, the right of the relator to 
the writ seems clear and complete; and the act of issu- 
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ing the writ under the facts presented in this case will 
be in entire harmony with the well defined and accepted 
course of procedure of courts of law in dealing with the 
subject of mandamus proceedings. 

It is respectfully submitted that the court below 
erred in overruling the demurrer and that the same 
should be sustained. 

Very respectfully, 

Bruce S. Elliott, 

Sam B. Jeffries, 

George W. Rea, 

Counsel for Appellant . 
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BRIEF OF APPELLEE. 

Statement of Facts. 

This is an appeal from a judgment of the court below 
dismissing the petition and refusing to grant a mandamus 
against the Secretary of Agriculture. 

The appellant filed its petition, stating that it is a 
corporation of Missouri, engaged in the manufacture of 
machinery adapted to bleaching flour (Rec., p. 1), and 
that its machineryis on the market throughout the United 
States, and is extensively used by millers for the purpose 
of bleaching flour. The patent of appellant is known as 
the Alsop Process, and is protected by letters patent 
(Rec., pp. 2, 27). The petition claims that the Alsop 
process, which is followed by the machinery which appel¬ 
lant manufactures, and which is used by millers through¬ 
out theJJnited States, is a harmless process, being accom¬ 
plished by the passage of pure air through a flaming dis¬ 
charge of electricity and the application of the resultant 
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gaseous medium to the freshly-milled flour as the lat¬ 
ter passed through an agitator (Rec., pp. 2, 28). The 
flour thus treated, the petition represents, has no sub¬ 
stance mixed or packed with it so as to injuriously affect 
or to reduce its quality or strength; no valuable sub¬ 
stance of the flour has been abstracted, and the flour 
has not been mixed, colored, or in any manner treated 
whereby inferiority is concealed, nor does it contain any 
deleterious ingredient or other element injurious to 
health (Rec., p. 2). The petition then claims that prior 
to November 18, 1908, the Secretary of Agriculture in¬ 
serted advertisements in milling journals and other 
periodicals throughout the United States giving notice 
that a hearing would be held on the subject of bleached 
flour, at the Department of Agriculture, on November 18, 
1908. At the appointed time and place the appellant 
appeared and attended the hearings before the Secretary 
of Agriculture. 

Testimony for and against the bleaching of flour was 
introduced at the hearing. The attorney for the appel¬ 
lant conducted the case of those millers who favored 
bleaching flour, and the manager of the appellant corpo¬ 
ration gave extended testimony. Said hearing was public 
and the proceedings were reported stenographically and 
made accessible and open to the public (Rec., p. 3). On 
December 10, 1908, the Secretary of Agriculture issued a 
bulletin announcing his decision that after considering 
all the testimony and the report of those who have in¬ 
vestigated the subject and also the literature and the 
unanimous opinion of the Board of Food and Drug In¬ 
spection, flour bleached by nitrogen-peroxide is an 
adulterated product under the Food and Drugs Act ap¬ 
proved June 30, 1906; that the character of the adulter¬ 
ation is such that no statement upon the label will bring 
bleached flour within the law, and that the flour can not 
be legally made or sold under the Food and Drugs Act; 
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but because of the extent to which the bleaching of 
flour was now practiced, and because of the immense 
quantity of bleached flour on hand and in the process of 
manufacture, the Secretary of Agriculture stated that no 
prosecution would be recommended by his department 
for a period of six months after the date of his decision 
(Rec., p. 4). 

The appellant claims that this decision was arbitrary, 
unlawful and oppressive; that it has worked irreparable 
injury to appellant and deprived it of its property with¬ 
out process of law; that since its promulgation appellant 
has been unable to sell its machinery (Rec., p. 5). Ap¬ 
pellant claims that this decision was in violation of the 
Food and Drugs Act approved June 30, 1906, and appel¬ 
lant therefore prays to the court that the writ of man¬ 
damus issue to compel the Secretary of Agriculture, first, 
to withhold the recommendation of prosecutions against 
the manufacturers of and dealers in bleached flour by 
the Alsop process; second, that the writ command the 
Secretary of Agriculture to cancel and annul his decision 
and not to deliver or circulate additional copies thereof, 
and that his said order be for naught held; and third, 
that the Secretary of Agriculture be commanded by the 
court to deal with this question of bleached flour in 
strict conformity with the Food and Drugs Act and the 
regulations of the department promulgated thereunder 
(Rec., p. 6). 

Upon a rule being issued (Rec., p. 64), the Secretary of 
Agriculture answered, admitting that the appellant cor¬ 
poration owned the patent known as the Alsop process 
for bleaching flour, but claiming that the patent rights 
of appellant are wholly collateral to the right of the ap¬ 
pellee as Secretary of Agriculture to decide whether 
flour which appellant does not own or manufacture , 
when bleached by the use of nitrogen-peroxide, is dele¬ 
terious and adulterated within the meaning of the Food 
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and Drugs Act approved June 30,1906 (Rec., p. 65). The 
appellee, Secretary of Agriculture, set forth that the 
appellant had no interest in the matter of flour which 
conferred upon it a status to seek the writ of mandamus 
to compel the Secretary of Agriculture to vacate his de¬ 
cision as to the deleterious quality of bleached flour 
even if jurisdiction otherwise existed. The appellant did 
not own or manufacture flour; the appellant could in no 
wise be brought under the jurisdiction of the Secretary 
of Agriculture; the Secretary of Agriculture had no 
jurisdiction over appellant’s machinery and had not 
attempted to condemn the machinery or to pass judg¬ 
ment thereon, but could only have passed judgment 
upon bleached flour, with which appellant had no legal 
connection (Rec., p. 65). While claiming that appellant 
had no status to raise the question whether the bleach¬ 
ing of flour by the use of nitrogen-peroxide produces a 
deleterious and adulterated product, yet the appellee 
answered that the averments of appellant’s petition in 
this behalf were untrue and stated that the flour thus 
bleached is reduced in its- quality and strength and is 
artificially colored so as to conceal inferiority, and the 
resultant product contains a poisonous and deleterious 
ingredient which renders it totally injurious to health. 
This said product, appellee states, is adulterated within 
the meaning of the Food and Drugs Act, approved June 
30, 1906 (Rec., p. 66). 

Appellee admitted the averments with respect to the 
hearing held by him on November 18, 1908. He further 
stated that for many months prior to this date he had 
madean exhaustiveinquiry into the character,composition 
and purity of bleached flour, and that he caused the 
matter to be investigated by the Bureau of Chemistry 
of his Department, and from all the evidence adduced it 
was conclusively established that flour bleached by ni¬ 
trogen-peroxide was adulterated within the meaning of 
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the Food and Drugs Act (Rec., p. 67). But in the ex¬ 
ercise of abundant care, appellee decided to renew the 
investigation, in order to consider the matter more fully, 
and accordingly he decided to hold a public hearing and 
investigation of the question. The date was fixed for 
November 18, 1908. Said hearing was entirely advisory 
to appellee, and was wholly voluntary. The notice to 
the public was an invitation to those to attend who 
would so desire. By such hearing, appellee was put in 
possession of additional information. Appellee states 
that this hearing was authorized both impliedly in pur¬ 
suance of the Food and Drugs Act approved June 30, 
1906, which requires your appellee to decide certain 
matters therein involved, and therefore authorizes him 
to previously investigate such matters in order that he 
may so decide; and appellee further states that this hear¬ 
ing was expressly authorized by the provisions of the 
Agricultural Appropriation Act approved May 23, 1908, 
which appropriated money for the expenses of conduct¬ 
ing such hearings (Rec., p. 68). After having duly con¬ 
sidered the question in the course of the hearing, appellee 
became of the opinion that flour bleached by the use of 
nitrogen-peroxide was adulterated, and accordingly is¬ 
sued his decision, contained in a bulletin dated Decem¬ 
ber 10, 1908 (Rec., p. 68). 

Appellee denies the numerous averments of the peti¬ 
tion that his action was without right or color of law 
(Rec., pp. 68, 69), and states that on the one hand the 
appellant has no status to ask this writ of mandamus 
because it does not deal in flour, which is the subject- 
matter of appellee’s decision, but manufactures machines 
for those who do deal in flour; and on the other hand, 
denies the jurisdiction of the court to grant the writ to 
review his decision, the making of which is vouchsafed 
to him by specific authority of Congress under the 
Agricultural Appropriation Act of May 23, 1908, and the 
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Food and Drugs Act approved June 30,1906, and by the 
general authority of Congress in the distribution of the 
powers of Government whereby to his Department is 
confided the jurisdiction to decide matters of such kind 
generally (Rec., p. 69). When appellee did decide that 
the bleaching of flour by nitrogen-peroxide produced a 
deleterious substance, he found that the practice of 
bleaching had been extensively pursued, and in order to 
reduce the inconvenience of persons using said bleached 
flour to a minimum, he stated that he would not report 
cases for prosecution prior to the expiration of six 
months from the date of the decision (Rec., p. 70). 

To this answer the appellant demurred (Rec., p. 72), * 

which was overruled pursuant to the opinion of the 
court (Rec., p. 72). Appellant stood upon this demurrer 

and final judgment was given for appellee, from which 
this appeal is taken, and the case comes to this court 
on such record. 


ARGUMENT. 

I. 

The Proceeding is a Moot Case. 

The petition discloses that there is nothing actual or 
subsisting which can be accomplished by the writ of 
mandamus. The court is asked to command the Secre¬ 
tary of Agriculture to withhold the recommendations of 
prosecutions against manufacturers of and dealers in 
bleached flour. The record shows that the Secretary has 
made no recommendations for such prosecutions. Nor 
does the record show that the Secretary intends to make 
such recommendations, or has made any threat that he 
will make such recommendations. On the other hand, 
even if he made no such recommendations, or even if the 
writ issue to prevent him from doing so, manufacturers 
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of and dealers in bleached flour could still be prosecuted 
at the instance of other officials by the provisions of 
section 5 of the Food and Drugs Act approved June 30, 
1906. 

The petition next asks that the court issue the writ of 
mandamus to set aside, cancel and annul the finding or 
decision of the Secretary of Agriculture. It is obvious 
that the court is powerless to alter the fact of the Secre¬ 
tary’s decision or to make him take back what he has 
said. The court is also powerless to prevent him from 
publishing the fact of his decision, because the publica¬ 
tion has already been made. 

Finally, the petition asks that the court issue this 
writ to compel the Secretary to proceed according to 
law. Of course, the writ can not be used for such an 
indefinite and homiletic admonition to the head of an 
independent department of the Government. And, in 
fact, it would be utterly useless to do so, since the evil 
conduct complained of—that is, his failure to proceed 
according to law—has already taken place. 

The whole scheme of these proceedings is directed 
towards compelling the Secretary of Agriculture to 
retract the public utterance of his on December 10,1908, 
wherein he stated that he believed that flour bleached 
by nitrogen-peroxide was adulterated. The appellant 
does not seek to examine or to contest the correctness 
of the Secretary’s decision. It aims merely at making 
him retract it. Obviously, the court will afford him no 
assistance in this effort. In the first place, the act to 
which the writ is directed has been consummated and 
has passed beyond the stage when it might be reached 
by the writ of mandamus. In the second place, the 
courts will not sit to consider the legality of something 
which is not governed by law, but which rests in the 
discretion and sense of propriety of the head of a 
department of the Government. 
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Whether or not his decision is correct remains to be 
decided at some future day when the Secretary initiates 
a prosecution of some one for manufacturing or dealing 
in bleached flour. The law has fixed the method by 
which such decision shall be reviewed. That method is 
prescribed by the Act approved June 30, 1906. The 
Secretary may proceed in a criminal prosecution under 
section 4 or in a civil proceeding under section 10. In 
other words, the correctness of his decision can be 
reviewed by the court and jury. Such a proceeding or 
prosecution has not taken place, nor has it been 
threatened. The single central fact which has happened 
is that the Secretary has made up his mind about 
bleached flour and has told the public about it. This has 
happened, and is no longer a pending matter. The appel¬ 
lant asks the court to issue a writ of mandamus to set 
this aside. It needs but the statement of this condition 
to expose to the court the absence of any condition on 
the face of the record whereby a judgment made by the 
court could possibly become the basis of any actual or 
proper relief. 

Cardozo vs. Baird, 30 App. D. C., 86. 

Gannon vs. Georgetown College, 28 App. D. C.,91. 

Wills vs. Green, 159 U. S., 651. 

II. 

Appellant has no Legal Interest or Status to Seek the Writ 

of Mandamus. 

It appears from the petition that appellant does not 
manufacture or sell bleached flour. It is not a miller. 
It is engaged merely in the manufacture of patented 
machines which are sold to the millers and to the trade, 
and are used by them for the purpose of bleaching flour. 
The Secretary of Agriculture has made no finding with 
respect to the machines or the process of the appellant. 
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Indeed, he could not do so, because he has no jurisdiction 
whatever over the appellant or its articles and machines. 
The Secretary of Agriculture could assert no power over 
the appellant to prosecute it for the making of its ma¬ 
chines, nor could he condemn those machines or in any 
way bring the appellant under the Food and Drugs Act 
approved June 30,1906. Consequently, the decision of the 
Secretary of Agriculture of December 10, 1908, of which 
appellant complains, can not be applied in any way to 
appellant nor affect it in any sense. That decision of the 
Secretary of Agriculture affects only flour which is 
bleached and the persons who bleach or sell it. It there¬ 
fore appears that appellant has no legal interest which 
gives it a status to ask that the court issue its writ of 
mandamus to set aside a decision in which the appellant 
can not have any possible legal concern. Even if there 
were jurisdiction to issue the writ of mandamus against 
the Secretary of Agriculture to vacate this finding, at 
the suit of a proper party, there certainly can be no 
jurisdiction in the court to grant the writ to the appel¬ 
lant which has no status in court by reason of no interest 
in the decision, and which can not show any legal damage 
which it has suffered or may suffer therefrom. As the 
court below said in his opinion: 

“The petitioner claims to be the owner of a 
patent on a bleaching process and to be injured 
by the announcement of this opinion and inten¬ 
tion. He is not the owner of any flour. He merely 
owns the patent and makes and sells the machinery. 
He says that the Secretary did not proceed ac¬ 
cording to the provisions of the Pure Food Law 
in making up his mind; that he had no right to 
tell the public what opinion he had formed nor 
what course he intended to pursue; that if he is 
going to recommend prosecutions at all he is 
bound to do so at once and not wait six months. 
He therefore asks this court by the great writ of 
mandamus to command the Secretary to vacate 
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his decision, take back what he has said, and 
hereafter to proceed strictly according to the 
law. The mere statement of the proposition seems 
to furnish its own answer and to render an 
elaborate opinion unnecessary” (Rec., p. 73). 

Appellant claims, however, that as its machinery is 
made for the purpose of bleaching flour, it will lose its 
market if the millers are informed that it is unlawful to 
bleach flour by nitrogen-peroxide, which the Secretary 
of Agriculture has so said. Even if this were true, it is 
evident that the appellant would not sustain legal 
damage such as would give him the right to a writ of 
mandamus. If the Secretary has jurisdiction to decide 
whether bleached flour is adulterated within the mean¬ 
ing of the Food and Drugs Act, the mere fact that appel¬ 
lant will be injured, by not being able to sell his machines 
which are sold for the purpose of bleaching flour, will 
not alter the case nor rob the Secretary of his jurisdic¬ 
tion. The Secretary merely exercises his jurisdiction and 
remains within it. The actual damage, if any, which falls 
to the appellant is collateral, and the Secretary is not 
concerned in it nor interfered with by it. The appellant 
can enjoy no right in his manufacture of patented articles 
if it be decided by the proper authority that the product 
for whose output these machines are sold violates the 
Food and Drugs Act. Certainly there is no greater right 
in the manufacturers of the machines which turn out 
the adulterated product than in the millers who actually 
make and the dealers who actually sell the adulterated 
product. The appellant can not make its private exigency 
of loss of trade a public necessity which would strike 
down the decision of the Secretary of Agriculture made 
under the authority of the Food and Drugs Act about 
an adulterated product simply because this public de¬ 
cision, whose merit is not contested, incidentally affects 
the personal profit of a private concern. 





But the contention of the appellant, vicious as it is, 
does not necessarily follow. The appellant begs the 
question that the millers will use these machines and 
will continue to resist the Food and Drugs Act. It is 
true the decision has been made by the Secretary of 
Agriculture. But non constat that the millers will not 
accept the propriety of the decision and adjust their 
business to the new situation. It does not at all follow 
that the millers will continue to manufacture and sell 
bleached flour. And still less does it follow that even 
if they continue to manufacture bleached flour, that 
they will accomplish it by the use of nitrogen-peroxide 
according to appellant’s process. It may be that they 
will attempt to bleach it by some other method which 
will not result in a product deleterious and adulterated. 

So it appears that the appellant builds its claim of 
legal interest upon the first contingency, that the millers 
will contest the decision of the Secretary of Agriculture; 
and upon the second contingency that they will continue 
to bleach flour, and by no other means than the use of 
nitrogen-peroxide; and upon the third contingency that 
the millers in maintaining the first two positions will 
also buy machines from the appellant. The mere state¬ 
ment of such a claim carries its own refutation; and it 
must be remembered, first of all, that if the Secretary’s 
decision be right, the appellant has no cause of action 
even though all these contingencies be true. That the 
decision of the Secretary is right is not and can not 
be contested in this case. Appellant simply asks to 
have it retracted, irrespective of whether it is right 
or wrong. 

III. 

The Public Hearing and the Decision of the Secretary 

Were Proper. 

The claim of the appellant is that the Secretary of 
Agriculture had no jurisdiction to hold the public hear¬ 
ing which began November 18, 1908, nor to make the 
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finding of December 10, 1908. The appellant claims that 
under the Food and Drugs Act approved June 30, 1906, 
and the rules promulgated thereunder, the hearing 
should be private and should only be had after certain 
preliminary formalities of examining a specific sample, 
notice of the violation of the act to the party concerned, 
in conformity with sections 4 and 5 of the regulations 
prescribed under the Food and Drugs Act. This claim 
involves a misapprehension of the whole case. Section 
5 of the rules and regulations, which provides for a 
private hearing with the examination of samples and the 
notice to the party concerned, prior thereto,related only 
to a hearing under the Food and Drugs Act when the 
Secretary may intend to recommend a criminal prosecu¬ 
tion under section 4 of the act. Such a hearing is abso¬ 
lutely unnecessary under section 10 of the act, when a 
civil proceeding may be instituted. Moreover, that hear¬ 
ing is not required at all as a condition precedent to the 
simple fact of the prosecution, civil or criminal, for the 
reason that under section 5, such proceeding may be in¬ 
stituted at the instance of other officials than the Secre¬ 
tary of Agriculture. 

By the provisions of the Food and Drugs Act approved 
June 30, 1906, it is evident that the Secretary of Agricul¬ 
ture is compelled to decide certain questions. In order 
to so decide he must inform himself. In order to inform 
himself he has the right to seek information from any 
source which is proper and fruitful. In this way he is 
authorized to seek information from experts, boards, 
witnesses or in any other matter of referendum whereby 
he is better enabled to approach the determination of 
the questions which the Food and Drugs Act places 
before him. 

At the time of this hearing, the Secretary of Agricul¬ 
ture had no thought of proceeding against any one, 
much less the appellant. He had no concrete case under 
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the Food and Drugs Act. There was no defendant. The 
Secretary was simply studying the question. Had he 
selected the appellant or some other person as the one 
against whom proceedings should be brought under sec¬ 
tion 4 of the Act, then the claim of appellant might be 
well founded and the hearing should be had pursuant to 
the provisions of sections 5 and 6 of the regulations. 
But this was not the case. The Secretary of Agriculture 
did not then, and he has not yet, named any person or 
corporation as the defendant against whom proceedings 
are to be brought. He says in his answer that he was 
merely studying the question of the deleterious or adul¬ 
terated character of bleached flour; in order to do this 
he called for a public hearing, that he might gather more 
light and information to enable him to properly decide. 

Not only, however, is the-Secretary thus fortified by 
the provisions of the Food and Drugs Act, in the course 
he has pursued, but Congress has conferred express au¬ 
thority on him in a separate law. Every department of 
the Government is necessarily obliged to make some in¬ 
vestigations for the full discharge of the duties confided 
to it. While this is true of all the departments, it is 
especially true of the Department of Agriculture, which 
in one sense is the scientific department of the Govern¬ 
ment. Its province is largely occupied by the care of 
agricultural, food, chemical, and medicinal experiments, 
and the proper study of the questions these matters 
necessarily involve. It is therefore inevitable that the 
Secretary of Agriculture and those under him should 
make proper experiments, pursue different studies, 
undertake certain researches, and the like. Connected 
with such labors necessarily are bearings, public or 
private, as may commend themselves to the judgment of 
the Secretary. His Department must hold hearings in 
order to investigate, and then must digest, report, and 
illustrate the results of such investigations. Congress 
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has perceived the necessity for. such hearings, and has 
approved of their expediency; it appropriates money 
yearly for this purpose, and this confers specific au¬ 
thority for the specific kind of hearing which appellant 
would have the court believe was arbitrary, oppressive, 
and without color in law. Congress has provided, in the 
Agricultural Appropriation Act, of May 23, 1908, as 
follows: 

“That the following sums be, and they are 
hereby, appropriated, out of any money in the 
Treasury of the United States not otherwise 
appropriated, in full compensation for the fiscal 
year ending June thirtieth, nineteen hundred and 
nine, for the purpose and objects hereinafter 
expressed, namely: . . . Laboratory, Depart¬ 

ment of Agriculture: General Expenses, Bureau 
of Chemistry; . . . labor and expert work and 

all necessary expenses in conducting investiga¬ 
tions in this Bureau in the City of Washington 
and elsewhere, and in collecting, digesting, report¬ 
ing and illustrating the results of such investiga¬ 
tions; . . . for all expenses necessary to carry 

into effect the provisions of the Act of June thir¬ 
tieth, nineteen hundred and six, entitled ‘An Act 
for preventing the manufacture, sale, or transpor¬ 
tation of adulterated, or misbranded, or poisonous, 
or deleterious foods, drugs, medicines, and 
liquors, and for other purposes.” . . .” 

Here Congress plainly differentiates between the dif¬ 
ferent industries and duties of the Department of 
Agriculture. It enumerates severally the purposes for 
which money appropriated may be used. One class of 
purposes is the conducting of investigations and the 
digesting, reporting and illustrating of their results. 
Another class of the purposes is the execution of the 
provisions of the Food and Drugs Act. Thus Congress 
had notice of the different kinds of investigations con¬ 
ducted by the Department; it knew of the public inves-" 
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tigations, such as the one complained of by appellant, 
and the private hearing conducted by the Secretary 
upon a proceeding as threatened under section 4 of the 
Food and Drugs Act. Congress approves of both, and 
bestows money for their purposes. When the Secretary 
decides to hold this hearing, he did so, as his answer 
says, for the purpose of more thoroughly investigating 
the question whether bleached flour was adulterated. 
Accordingly, he invited all persons interested to attend. 
This invitation was of course purely voluntary in so far 
as its acceptance by any one was concerned. The Secre¬ 
tary could compel no one to attend. The appellant 
attended and did so of its own will, and without the 
slightest compulsion or duress of any character. The 
hearing lasted several days, during which appellant 
offered testimony, and desired to be heard, and was 
heard. In view of this fact, it hardly lies in the mouth 
of appellant to question the propriety of a proceeding in 
which it so largely participated. 

After the proceedings terminated, and the Secretary 
reached his decision, he published it. This was the 
publication of useful information for which Congress has 
appropriated money in the aforesaid act. The publica¬ 
tion of such information, where no names are mentioned 
and no persons are injuriously affected, involves no 
hardship, and certainly is much further within the rule 
than in the case where the publication of the names of 
persons from whom adulterated seeds have been pur¬ 
chased was made under the authority of the act. Yet 
the publication of the names of these persons has been 
made and has been held to be proper as being useful in¬ 
formation for the public, which Congress had the right 
to authorize to be published (25 Opinions of Attorney- 
General, 553). The finding of the Secretary as to bleached 
flour is certainly open to no attack on such ground, be¬ 
cause no person, firm, or corporation has been named or 
assailed. 
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IV. 

The Particular Relief Prayed for Impossible. 

The weakness of the petition is perhaps best exposed 
by character of its prayers. It asks, first, that the writ 
issue to command the Secretary of Agriculture to with¬ 
hold the recommendation of the prosecutions against 
manufacturers of and dealers in flour bleached by the 
Alsop process. The court has no jurisdiction to grant 
any such writ. In the first place, this would be merely 
another way of restraining a criminal prosecution. Where 
equity would lack jurisdiction to issue an injunction for 
such purpose, as a corollary there will be no jurisdic¬ 
tion to accomplish the same purpose by mandamus. The 
two remedies in such cases should be convertible, and 
where one does not lie the other also is unavailable. 

That the court has no jurisdiction to anticipate the 
action in a trial of a criminal case and restrain its trial 
because it elects to hear in advance the defence of the 
person prosecuted, is well settled. 

In re Sawyer, 124 U.S., 200. 

So the court has no jurisdiction to restrain the Sec¬ 
retary of Agriculture from making recommendation to 
the District Attorney to prosecute some one mentioned 
in his recommendation. 

Monongahela Bridge Co. vs. Taft, 34 W. L. R., 278. 

The exceptions to this case, where equity will enjoin 
jurisdiction because of the prosecution under municipal 
ordinances which will injuriously affect property rights, 
is recognized— 

Davis vs. Los Angeles, 189 U. S., 207. 

Philadelphia Co. vs. Dickinson, Apr. Term Court 
of Appeals. 
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but there is no application of this exception to the case 
at bar; it involves no property right of appellant what¬ 
ever. 

On the other hand, if any one be prosecuted hereafter, 
upon the Secretary’s recommendation, such person is 
guaranteed *by the Food and Drugs Act the right to 
question the Secretary’s decision and to fully present his 
defense in the proper court according to due process of 
law. Whether the proceeding be criminal under section 
4, or civil under section 10 of the act, the person pro¬ 
ceeded against has his day in court and has a full, ad¬ 
equate and complete remedy to challenge the law or the 
proceeding. In such case there is no room for the inter¬ 
vention of equity. 

Fitts vs. McGee, 117 U. S., 516. 

Where equity has no jurisdiction to enjoin, the writ 
Of mandamus will not lie. 

But in a larger sense, this prayer is impossible, for the 
reason that its allowance would involve necessarily the 
review by the court of the decision of the Secretary of 
Agriculture made within his jurisdiction. By the law 
the Secretary is required to inform himself on questions 
such as that involved in the case at bar, and to make 
his decision. If the Secretary has determined that 
flour bleached by the Alsop process is adulterated, 
there is no power in any other officer, court or agency 
to restrain him from reporting cases to the United 
States attorney for prosecution. On this determination 
he exercises a high degree of independent judgment 
and discretion which are not subject to be reviewed by 
the courts. 

“In the one case the officer is required to aban¬ 
don his right to exercise his personal judgment 
and to substitute that of the court by conforming 

805—3 


f 



18 


the act as it commands. In the other he is for¬ 
bidden to do the act whieh his judgment and dis¬ 
cretion tell him should be done. There can be no 
difference in the principle which forbids inter¬ 
ference with the duties of these officers, whether 
it be by writ of mandamus or injunction.” 

Gaines vs. Thompson, 74 U. S., 247. 

This familiar doctrine has been annunciated by the 
court in a long line of cases from the earliest times. 

Decator vs. Paulding, 14 Peters, 497. 

Dunlop vs. Black, 128 U. S., 47. 

Seymour vs. S. C., 2 App. D. C., 240. 

Riverside Oil Co. vs. Hitchcock, 190 U. S., 316. 

But as has been pointed out above, this relief would 
be wholly nugatory. The Secretary has not stated that 
he intended recommending anyone for prosecution. But 
even if he should make so much recommendation, and 
even if the writ of mandamus should issue commanding 
him not to do so, it is obvious under section 5 of the 
Food and Drugs Act the district attorney might com¬ 
mence prosecution without such previous recommenda¬ 
tion of the Secretary. 

The utter vice, however, of this petition is shown by 
the further consideration of this prayer. If the appel¬ 
lant would have its way, and the mandamus should 
issue to command the Secretary to withhold recom¬ 
mendation of prosecutions against manufacturers of and 
dealers in flour bleached by the Alsop process, the 
extraordinary situation would result that the Secretary 
would be prevented from beginning prosecutions against 
persons guilty of violating the Food and Drugs Act at 
the instigation of one who did not fall under the juris¬ 
diction of that law and could not be prosecuted under 
it. The Secretary would have decided that the bleaching 
of flour was in violation of the Food and Drugs Act, 
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and the business of the dealers in such bleached flour 
would be interfered with by the agents of the Secretary, 
in the shape of seizures and the like. Yet neither Secre¬ 
tary nor dealer could have a prosecution in the court to 
determine the correctness of the decision because an 
outside party, the appellant, who could not be prose¬ 
cuted and could not be proceeded against, had tied the 
hands of the Secretary and kept him from going into 
court. Even though the miller should be anxious to 
have the case instituted against him and test the ques¬ 
tion, the appellant would have foreclosed the court and 
deprived the miller of a trial under section 4 of the act. 

The second prayer of the petition is that the finding 
of the Secretary of Agriculture as announced in the pub¬ 
lication of December 10, 1908, be revoked by the court 
and the Secretary be commanded to cancel and annul 
the same and ordered not to deliver or circulate addi¬ 
tional copies thereof. In order to do this, the court 
must supersede the Secretary of Agriculture and decide 
what is bleached flour. That the court has no jurisdic¬ 
tion for such purpose is abundantly plain and has been 
referred to above. The Secretary as an official is entitled 
to his opinion as to the policy of his department, and 
the court has no power to make him change it. When 
that opinion assumes a concrete shape, when the Secre¬ 
tary recommends a prosecution, the defendant will have 
his day in court and will have a chance to present any 
objection of that decision which he may desire. But 
the court will not anticipate such proceeding. Much less 
will it attempt to assume control over the making of 
such decisions and thus eliminate the Secretary of 
Agriculture from the administration of the Food and 
Drugs Act. 

The last prayer is that the writ issue to command the 
Secretary to proceed according to law. The appellant 
contends that if flour bleached by nitrogen-peroxide is 
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actually adulterated the Secretary is violating the law 
in not immediately recommending prosecutions. This is 
a disingenuous and false attitude of the appellant, which 
is entitled to no consideration. The Secretary of Agricul¬ 
ture is primarily charged with the administration of the 
Food and Drugs Act. He has discretion in the selection 
of time, place and method, when, where and according ' 
to which such prosecutions as he adjudges necessary 
shall begin. If the Secretary deem that it would be 
gratifying to the ends of law and justice that a period 
of time should elapse before prosecutions should com¬ 
mence against persons who have been extensively en¬ 
gaged in the bleaching of flour, in order that they should 
have the chance, if they wish to accept it, to con¬ 
form themselves to the law and avoid great busi¬ 
ness loss, a decision of the Secretary of Agriculture 
in this behalf is well within his discretion, 
and is wholly beyond the review of the courts. 
This is what has taken place. In the exercise of 
extreme care and leniency the Secretary decided that 
the sudden revulsion of official opinion against the prac¬ 
tice of bleaching flour which has long and extensively 
obtained, would redound in a financial and business loss 
so great that the ends to be subserved by prosecutions 
and the benefits derived therefrom would be materially 
reduced. Accordingly he fixed a period of time during 
which his notice might be recorded and obeyed. It may 
result, by the expiration of the time fixed in the notice, 
that millers will have adjusted themselves to the new sit¬ 
uation and will have ceased to manufacture or deal in the 
adulterated product. It is not a miller who is before 
the court asking for the writ of mandamus. It is a case 
of the appellant who is not one to be affected by the 
ruling of the Secretary, nor one to whom the notice he 
gave applies. 

The form of the prayer, of course, is utterly defenseless. 
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The courts can not issue a writ of mandamus command¬ 
ing the Secretary, the head of an independent depart¬ 
ment, to obey the law or make any such general in¬ 
definite order. The high character of the position of 
appellee and the high credit to which he is entitled in the 
discharge of the manifold details of his department, raises 
the presumption, well accepted in the law, that he will 
do his duty. He is not above the law. There is no place 
under the law for such a privilege. If he disobey the 
law in a specific case he is subject to the courts, and the 
injured party may have redress; but he is entitled to the 
presumption that he will observe the legal command¬ 
ments, and the court will not anticipate any variation on 
his part from his general course. It will not immaturely 
and precipitately warn him not to do what it presumes 
he will avoid. 

It is therefore respectfully submitted that there is no 
status in the appellant to seek the relief of the writ of 
mandamus, nor jurisdiction in the court to grant it. 

The judgment of the court below was right, and must 
be affirmed. 

DANIEL W. BAKER, 

United States Attorney. 

STUART McNAMARA, 
Special Assistant to Attorney General. 


